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VEMORANDUM OPI NI ON

This matter cones before the Court on Qbjection to
Confirmation filed by Bank of Anerica (“Creditor”). Creditor
objects to confirmation of the Chapter 13 plan proposed by
Robert C. Byrd (“Debtor”). This is a core matter within the
meani ng of 28 U S.C. §8 157(b)(2)(L) (2000). After considering
t he pl eadi ngs, evidence and applicable authorities, the Court
enters the follow ng findings of fact and concl usions of |aw

in conformance with Federal Rule of Bankruptcy Procedure 7052.

Fi ndi ngs of Fact

Debtor filed for protection under Chapter 13 on Cctober
28, 1999, owing Creditor $18,113.79, a debt secured by
Debtor’s 1996 Sierra pickup truck (the “pickup”). In his
Chapter 13 plan, Debtor proposes to retain and use the pickup
pursuant to Sections 363(b) and 1303, and he values it at
$11, 000. 00 for the purpose of determning Creditor’s secured
status pursuant to Section 506(a). No unsecured clainms wll
recei ve any dividend under the plan.

Creditor objects to the plan because the pickup' s
petition date repl acenent val ue was $18, 137. 00, an ampunt
sufficient to afford Creditor secured status for the entire
anmount of its claim Parties have not indicated the pickup' s

petition date |iquidation value, but it was presumably | ess



than $17, 325.00, the pickup's replacenent value on the date of
the confirmation hearing.

As is often the case with autonobiles, the pickup s val ue
appears to be inherently depreciable.? Even if Debtor
properly maintains the pickup, its value in both the
repl acenent and |iquidation markets will decline between the
petition and the confirmation dates. Creditor has not
requested relief fromthe automatic stay for |ack of adequate
protection pursuant to Section 362(d)(1), nor has it requested
that the Court condition Debtor’s continued use of the pickup,
pursuant to Section 363(b) to adequately protect its interest

in the pickup

Concl usi ons of Law

Creditor’s objection raises the issue as to whether its
secured status should be determ ned, pursuant to Section
506(a) for the purposes of Section 1325(a)(5)(B), based on the

pi ckup’s petition date value or its confirmation date val ue.

The term “i nherently depreciable” refers to the type of
col l ateral where the market val ue inevitably depreciates over
time. Delay in liquidating “inherently depreciable”
collateral inevitably results in loss to one who has recourse
only toits lien on such property. Wile autonobiles are
exanpl es of such property, other types of property, such as
househol d furniture, would fit this definition, as well,
absent evidence to the contrary. Real estate would be an
exanpl e of property that does not fit the definition of
“inherently depreciable” collateral, absent evidence to the
contrary.



Nei ther the Eleventh Circuit nor the United States Suprene
Court has directly addressed this issue. The bankruptcy and
district courts have not reached a consensus as to the correct
answer .

In In re Kennedy, 177 B.R 967(Bankr. S.D. Ala. 1995),

the court reviewed the theories for timng determ nation of
secured status for the purpose of Section 1325(a)(B), and

deci ded that the determ nation should be based on collateral’s
confirmati on date value. Such timng, the court argued, best
accounts for the interplay of the Code’ s various sections. 1n

re Kennedy, 177 B.R at 971. 1n re Kennedy appears to refl ect

the majority view. However, the argunent based on judici al
efficiency for fixing secured status based on collateral’s
petition date value has nerit, at |least within the context of
Chapter 13 proceedings, and it will be consi dered when
determning Creditor’s secured status.

Mul ti ple Valuations Approach to Deterni nation of Secured
Status Based on Value as of Confirmation Date

The argunent for determining a creditor’s secured status
as to collateral’s confirmation date value, also called the
“mul tiple valuations” approach, appears to be the view of the
majority of courts that have considered this question.
According to courts taking the nmultiple valuations approach,
secured status varies depending on the purpose for which
secured status is determ ned. “Establishing equity, allow ng
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cl ai ms, adequate protection, Chapter 13 eligibility, and plan
confirmation” are some contexts in which such variable
determ nations m ght need to be nmade pursuant to Section

506(a). 1n re Cason, 190 B.R 917, 924 (Bankr. N.D. Ala

1995); see also In re Delta Resources, Inc., 54 F.3d 722, 729-

30 (11th G r. 1995) (adequate protection determned early in

case, secured clains determned later); but see In re Beard,

324 B.R 322, 323-24 (Bankr. N.D. Ala. 1989) (holding it
illogical for secured status to vary as the purpose for
determ ning secured status varies).

The argunent for nultiple valuations is based on a
construction of Section 506(a) that recognizes the conflict
that woul d be created between Section 506(a) and the Code’ s
adequate protection provisions if a creditor’s secured status
were fixed for confirmati on purposes as of the petition date.
Such a procedure woul d render superfluous the Code’ s
provi sions for adequate protection of a creditor’s petition

date interest in depreciable collateral. See In re Cason, 190

B.R at 927-28; In re Kennedy, 177 B.R at 972. The Code’ s

adequate protection provisions are available to protect a
creditor fromlosses it mght incur due to depreciation of the
collateral’s value during the period precedi ng plan

confirmation. See In re Delta Resources, 54 F.3d at 729; In

re Cook, 205 B.R 437, 441 (Bankr. N.D. Fla. 1997); Inre

Cason, 190 B.R at 928; In re Kennedy, 177 B.R at 972; Inre
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Dunes Casino Hotel, 69 B.R 784, 793-94 (Bankr. D. N J. 1986);

Matter of Melson, 44 B.R 454, 456-57 (Bankr. D. Del. 1984);

In re Nixon Mach. Co., 9 B.R 316, 317 (Bankr. E.D. Tenn.

1981) (automatic stay protects status quo for debtor; adequate
protection protects status quo for secured creditor). Thus,

if the Creditor’s secured status were based on the pickup’'s
petition date replacenent value, the Court would effectively
negate an inportant function of the Code’s adequate protection

provisions.?2 See In re Cason, 190 B.R at 927 (court refused

to “read the statute in a way that deprives creditors of such
a fundanental bankruptcy principle as adequate protection”).

When Debtor filed his petition, the automatic stay
prevented Creditor fromrealizing the |liquidation value of the
pi ckup and appl ying the proceeds to the outstandi ng debt.
Because the pickup’'s value is inherently depreciable, Creditor
may have had reason to nove the Court, either for relief from
the autonmatic stay pursuant to Section 362(d)(1), or to
condition Debtor’s retention and use of the pickup to
adequately protect its interest pursuant to Section 363(e).
Furt hernore, because Creditor was in the best position to

appreciate the risk to its interest, and to nove for adequate

2Fi xi ng secured status based on replacenent value at the
petition date would not entirely negate the Code’s adequate
protection provisions. For exanple, Creditor’s interest in
t he pi ckup m ght be inadequately protected from catastrophic
damage if Debtor failed to maintain proper insurance.

6



protection, it was properly Creditor’s duty to consider

whet her to take such action. See In re Adans, 2 B.R 313, 314

(Bankr. M D. Fla. 1980) (citing In re Pennyrich Int'l, 473

F.2d 417 (5th Gr. 1973)). The canons of statutory
construction direct the Court to construe statutes in a nanner
that will give neaning to all sections of the Code if

possible. See In re Cason, 190 B.R at 928 (citing Mrton v.

Mancari, 417 U. S. 535, 94 S. C. 2474 (1974)). Accordingly,
the Court will base its determ nation of Creditor’s secured

status on the pickup’'s confirmation date repl acenent val ue.

1. Merits of Arqunent for Valuation as of Date of Petition
for Purposes of Chapter 13

The Code provides that a creditor’s secured status should
be determ ned based on collateral’s confirmation date
repl acenent value, and that a creditor, concerned about
depreciation losses in collateral’s pre-confirmation
i quidation value, may pursue its adequate protection rights.
Nevert hel ess, the judicial-efficiency-based argunent for
fixing secured status on the petition date nerits attention,
at least in matters concerning property of inherently
depreci able nature in Chapter 13 cases in this district.
Judicial efficiency served as one prong of the district
court’s argunent for reversing the bankruptcy court in lnre

Johnson, 165 B.R 524 (S.D. Ga. 1994), rev'g 145 B.R 108



(Bankr. S.D. Ga. 1992). In In re Johnson, 145 B.R 108, the

bankruptcy court determ ned a creditor’s secured status based
on collateral’s confirmation date value, and held that the
creditor would be entitled to a superpriority claim pursuant
to Section 507(b)® to the extent its interest |ost value due

to pre-confirmation depreciation. |In re Johnson, 145 B.R at

114-15. The district court reversed the bankruptcy court,
argui ng that authorization of a superpriority claim
“unnecessarily conplicate[d] the adm nistration of the secured

party’s clainf.]” 1n re Johnson, 165 B.R at 528-29. The

district court stated further that “‘the proposed di sposition
or use’ language in 8 506(a) . . . [was] intended to address

nore significant value determnations than the relatively

m nor | eague valuations required in the Chapter 13 cram down

context.” I1d. at 529; but see Associates Commercial Corp. V.

Rash, 117 S. C. 1879, 1885 (1997) (precise |language regarded
to be “of paranpbunt inportance” to decision in a Chapter 13

case).

Courts taking the nultiple valuations approach have

rejected the rationale of judicial efficiency for fixing

3Section 507(b) gives a creditor a “superpriority” claim
t hat takes precedence over all other priority clains provided
for under Section 507 if adequate protection provided under
Sections 362, 363, or 364 fails to actually protect the
creditor’s interest.



secured status as of the petition date. See In re Cason, 190

B.R at 927; In re Kennedy, 177 B.R at 973. Inlnre

Kennedy, the court argued that

[ M otions requesting Section 361 protectionin Chapter
13 cases are not routine and not necessary for all
secured creditors. Either the secured property i s not
declining in value or an agreenent has been reached
with the debtor in many cases. Therefore, the added
work argunment is a red herring.

In re Kennedy, 177 B.R at 973. It would seem however, that

the circunstances of the courts that reject the argunent from
judicial efficiency are sonmewhat different fromthose of this
Court. Because the Mddle D strict of Georgia has a very high
vol une of Chapter 13 filings, the argunent for fixing secured
status as of the petition date has certain nerit that cannot
be easily di sm ssed.

| f every creditor in this district, secured by inherently
depreciable collateral, were forced to initiate proceedings to
ensure adequate protection of its interests, this Court woul d
face an aval anche of contested matters. Likew se, the |egal
expense of protecting the interest of such creditors woul d
substantially increase. It appears that notions for Section
361 protection are not routine in Chapter 13 cases because
determ nation of secured status based on collateral’s
confirmation date replacenent value typically accounts for the
collateral’s petition date |iquidation value that the

automatic stay prevents the creditor fromrealizing prior to



confirmation. This case serves as a good exanpl e because the
pi ckup’ s repl acenent value of $17,325.00 is probably nore than
t he amount Creditor would have realized on the petition date
if the automatic stay had not prevented Creditor from
initiating proceedings to repossess and |liquidate its interest
in the pickup

A creditor secured by inherently depreciable collateral
cannot be certain, however, that a Chapter 13 debtor’s plan
w Il be confirmed before the collateral’s replacenent val ue
depreciates to an amount |less than its petition date
iquidation value. The prudent and diligent creditor nust be
m ndful of the risk that confirmation may be del ayed.
Accordingly, but for the nmultiple valuations approach adopted
here, such a creditor, secured by inherently depreciable
collateral, would have to nove for adequate protection
i mredi ately upon notice of a debtor’s petition for protection
under Chapter 13. Such creditors are nunerous due to the
unusual ly | arge percentage of Chapter 13 cases filed in this
district. For this reason, the Court cannot so easily dismss
the judicial efficiency argunent as the courts inlnre

Kennedy and In re Cason did.

[11. Conclusion: Fornula for Determ ning Secured Status of
Creditors Secured by Inherently Depreciable Collateral in
Cases Under Chapter 13

The Court concludes that because Creditor is secured by
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i nherently depreciable collateral, and is party to a case
under Chapter 13, Creditor’s secured status should be

determ ned based on the greater of the pickup’ s replacenent

val ue as of the confirmation date, or on its |liquidation val ue

as of the petition date.* The nultiple valuations approach to

“The Bankruptcy Court for the Southern District of
CGeorgia recently announced a decision that rests upon the sane
basi c proposition as the fornmula articul ated here. See Davis-
MGaw, Inc. v. Johnson (In re Johnson), Chapter 13 Case
Nunber 97-13584, (Bankr. S.D. Ga., Augusta D vision, Decenber
23, 1999) (unpublished) (Dalis, J.). The proposition is that
while a creditor’s secured status for the purpose of Section
1325(a) (5) (B) should be determ ned based on collateral’s
confirmation date replacenent value, the creditor should al so
be treated as adequately protected for at |east, but for no
nore than, the collateral’s petition date |iquidation val ue.

I n Davis-McG aw, the court addressed issues that arose when
the debtors surrendered collateral post-petition, |iquidation
of the collateral did not satisfy the creditor’s secured
claim and the debtors sought to nodify their plan to classify
t he remai ni ng bal ance as an unsecured claim Courts are
divided on this issue. Sone treat such deficiencies as
unsecured, see In re Rmer, 143 B.R 871, 875 (Bankr. WD
Tenn. 1992), and others require debtors to continue to treat
them as secured cl ains, see Matter of Coleman, 231 B.R 397,
400 (Bankr. S.D. Ga. 1999). In Davis-MGaw, the court
reached a conclusion that treated the creditor as having noved
the court for adequate protection of its interest in
collateral’s petition date |iquidation value as of the
petition date. The court required the debtors’ nodified plan
to afford the creditor a Section 507(b) superpriority claimto
the extent that the surrendered collateral’s petition date

I i qui dation val ue exceeded the anmobunt the creditor received
fromdebtor on the clai munder the plan plus the anount the
creditor realized fromliquidation of the collateral after
debtor surrendered it. The debtors were required to afford
the creditor an additional unsecured claimin their nodified
pl an for any deficiency remaining to the extent that such
deficiency was greater than the collateral’s petition date
[iquidation value. The end result was to put the creditor in
the nodified plan in the same position as if the debtor’s
original plan had elected to surrender the collateral pursuant
to Section 1325(a)(5)(C). Such aresult requires treating the
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determining a creditor’s secured status pursuant to Section
506(a) will be adopted, and because Creditor’s secured status
shoul d be determ ned based primarily upon the pickup’s
confirmation date repl acenent val ue of $17,325.00, the Court
holds that Creditor’s objection to confirmation of Debtor’s
Chapter 13 plan nust be sustained unless Debtor nodifies his
plan to reflect that Creditor’s claimis secured in the anount
of $17,325.00. Such a valuation would necessarily create a
general unsecured claimof $788.79 for creditor. |In addition,
Creditor will be allowed to produce evidence that the petition
date liquidation value of the pickup was greater than
$17,325.00 prior to confirmation. |f the Court nakes such a
finding of fact, then Debtor’s plan nust be nodified to
reflect that Creditor holds a secured claimin the anount
adopted by the Court as the petition date |iquidation val ue.
To the extent the Court has devised a |legal fiction that
treats creditors in cases under Chapter 13 who hold cl ains
secured by inherently depreciable collateral as having noved
the court for adequate protection prior to confirmation, the
fiction is a necessary one.

An order in accordance with this opinion will be entered
on this date.

Dated this 1%t day of My, 2000.

creditor as adequately protected for the petition date
I iquidation value of collateral
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Janes D. Wal ker, Jr.
Uni ted States Bankruptcy Judge
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CERTI FI CATE OF SERVI CE

|, Cheryl L. Spilman, certify that the attached and

foregoi ng have been served on the foll ow ng:

Ronal d A. Levine
2270 Resurgens Pl aza
945 E. Paces Ferry Road
Atl anta, GA 30326

Honmer M Scar bor ough, Jr.

1200 Riverside Drive, Suite B
Macon, GA 31201-1684

This 2" day of May, 2000.

Cheryl L. Spilman
Deputy derk
United States Bankruptcy Court
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UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF GEORA A
MACON DI VI SI ON

IN RE: ) CHAPTER 13
ROBERT C. BYRD, ) CASE NO.  99-54163- JDW
DEBTOR )
)
BANK OF ANERI CA, )
MOVANT )
)
VS. ) CONTESTED MATTER
)
ROBERT C. BYRD, )
RESPONDENT )
ORDER

I n accordance with the nmenorandum opi nion entered on this
date it is hereby

ORDERED t hat confirmation of the Chapter 13 plan proposed
by Debtor, Robert C. Byrd, is DENIED unless within ten (10)
days Debtor nodifies his plan to reflect that Creditor holds a
secured claimin an amount equal to the greater of $17,325.00
or the pickup’s petition date liquidation value; and it is
hereby further

ORDERED t hat Creditor nmay oppose Debtor’s nodification
with proof of a petition date |iquidation value in excess of
$17, 325. 00.

SO ORDERED t his 1%t day of My, 2000.

Janes D. Wal ker, Jr.
Uni ted States Bankruptcy Judge



CERTI FI CATE OF SERVI CE

|, Cheryl L. Spilman, certify that the attached and
f oregoi ng have been served on the foll ow ng:

Ronal d A. Levine
2270 Resurgens Pl aza
945 E. Paces Ferry Road
Atl anta, GA 30326

Honer M Scar bor ough, Jr.

1200 Riverside Drive, Suite B
Macon, GA 31201-1684

This 2" day of May, 2000.

Cheryl L. Spilman
Deputy O erk
United States Bankruptcy Court



