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VEMORANDUM OPI NI ON

Wlliam M Flatau, as Chapter 7 Trustee, Movant,

filed a notion for summary judgnent on Decenber 22, 1999.
Wl liam L. Waggoner, Respondent, filed a response on January
18, 2000. The Court, having considered the record, Myvant’s
St atenent of Uncontested Facts, and the argunents of counsel,
now publ i shes this nmenmorandum opi ni on.

Respondent filed a petition under Chapter 7 of the
Bankruptcy Code on August 9, 1999. Mvant is the Chapter 7
Trustee of Respondent’s bankruptcy estate.

Respondent filed on Cctober 25, 1999 an anmended
schedul e of property clainmed as exenpt. Respondent, in
rel evant part, clainms as exenpt the cash value of two life
i nsurance policies in the total amount of $7,567.16. Movant
filed an objection on Cctober 29, 1999.

“The State of Georgia has ‘opted out’ of the federal
exenptions provisions. O CGA 8 44-13-100(b).” Inre

Wllianms, 197 B.R 398, 402 (Bankr. MD. Ga. 1996).



The Georgia Code provides, in relevant part, as
fol | ows:

44-13-100. Exenptions for purposes of
bankruptcy and intestate insolvent
est at es.

(a) Inlieu of the exenption provided
in Code Section 44-13-1, any debtor who is

a natural person may exenpt, pursuant to

this article, for purposes of bankruptcy,
the foll om ng property:

(8) Any unmatured life insurance
contract owned by the debtor, other
than a credit life insurance
contract;

OC. GA 8 44-13-100(a)(8) (Supp. 1999).

Movant has the burden of proving that Respondent’s
exenptions are not properly clained. Fed. R Bankr. P
4003(c) .

The Court has found no authority that applies or
interprets the Georgia Code section at issue. The Georgia
Code section at issue is identical to the federal exenption
statute, except that the federal exenption is designated

subsection (7) and the state exenption is designated

subsection (8). See 11 U.S.C. A 8 552(d)(7) (West 1993).



This Court has held that the legislative history of
the federal exenption statute and cases interpreting it may
provi de gui dance when considering a substantially simlar

CGeorgia Code section. [In re Herndon, 102 B.R 893, 895

(Bankr. M D. Ga. 1989).
The legislative history of the federal exenption
statute provides in relevant part:

[11 U S.CA 8 522(d)(7)] exenpts a life

i nsurance contract, other than a credit
life insurance contract, owned by the
debtor. This paragraph refers to the life
i nsurance contract itself. It does not
enconpass any other rights under the
contract, such as the right to borrow out
the | oan val ue. Because of this
provision, the trustee may not surrender a
life insurance contract, which remains
property of the debtor if he chooses the
Federal exenptions.

H R Rep. No. 95-595, 95'" Cong., 1 Sess. (1977) 361, U.S.
Code Cong. & Admin. News 1978, p. 5787, 6317.

Collier on Bankruptcy states:

[ 7]--Unmatured Life Insurance Contract;
8§ 522(d) (7).

Under the [Bankruptcy] Code, the debtor
in a non-opt-out state who chooses the
section 522(d) exenptions is allowed an
exenption of any unmatured |ife insurance
contract that he or she owns. . . . [This
exenption] . . . refers tothe life
i nsurance contract itself and does not
enconpass any other rights under the
contract, such as the right to borrow out
the | oan value. (An exenption for the



| oan value is dealt with in paragraph
(8).) Because of the exenption under
paragraph (7), the trustee may not
surrender a |life insurance contract that
remai ns property of the debtor if the
debt or chooses the exenptions granted by
section 522(d).

4 Collier on Bankruptcy T 522.09[7] (15'" ed. rev. 1999).

See also 2 Daniel R Cowans Bankruptcy Law and

Practice 8§ 8.7 p. 328-29 (7" ed. 1998); 2 David G Epstein

Steve H N ckles, Janmes J. Wite Bankruptcy § 8-19 (1992).

The Court is persuaded that Georgia Code section 44-
13-100(a)(8) allows a debtor to exenpt the unmatured life
insurance policy itself. This does not permt the debtor to
exenpt the cash value of the life insurance policy. See

Wodson v. Fireman’s Fund I nsurance Co. (In re Wodson), 839

F.2d 610, 618 (9'" Cir. 1988).

Respondent relies upon Georgia Code section 44-13-
100(a)(8) for his clained exenptions. The Court is persuaded
t hat Respondent cannot claimas exenpt the cash value of his

life insurance policies under section 44-13-100(a)(8).



An order in accordance with this nmenorandum opi ni on
will be entered this date.

DATED t he 25'" day of January 2000.

ROBERT F. HERSHNER, JR
Chi ef Judge
United States Bankruptcy Court



