UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF GEORG A
THOVASVI LLE DI VI SI ON

I N RE:
CASE NO. 97-60549
JOHNNY BOZEMAN,

JEANNI E BOZEMVAN, a/ k/ a ) CHAPTER 13
JEANNI E SHANK, )
Debt ors, ) ADVERSARY PROCEEDI NG
: NO. 00-6015

JOHANNY BOZENMAN

JEANNI E BOZEMAN, a/ k/ a

JEANNI E SHANK,
Plaintiffs,

VS.

DEPARTMENT OF REVENUE OF THE
STATE OF FLORI DA,

Def endant .

MVEMORANDUM OPI NI ON

On July 11, 2001, the court held a hearing on the notion to
di sm ss the Departnent of Revenue of the State of Florida (“State
of Florida”) as a defendant, the notions to dismss the United
States of Anerica (“USA’), and the notion for sunmary judgnent of
the Dale County Al abama Child Support Unit (“Al abana”). At the
conclusion of the hearing, the court granted USA's notions to
di sm ss, continued Al abama’s notion, and took under advi senent
the State of Florida’ s notion. Since the tine of the hearing,
the court granted Al abama’s notion for summary judgnent.

Therefore, the sole issue before the court is whether the

El eventh Anmendnent to the United States Constitution provides



immunity to the remaining defendant in this case. At the
concl usi on of the hearing, the court asked the parties to submt
briefs discussing the issue of sovereign immunity under the
El eventh Anmendnent. After considering the parties’ oral
argunents, briefs, and the applicable statutory and case | aw, the

court will grant the State of Florida’s notion to di sm ss.

FACTS

On July 11, 1997, Debtors Johnny and Jeannie Bozenan
(“Plaintiffs”) filed a voluntary petition under Chapter 13 of the
Bankruptcy Code (“Code”). On August 21, 2000, Plaintiffs filed
their initial conplaint for violation of 8 362 of the Code
damages, and declaratory and injunctive relief. Inthis initial
conplaint, only USA and Alabama were naned as defendants.
Plaintiffs allege that the Internal Revenue Service violated 8§
362 of the Code by offsetting Plaintiffs’ 1997 and 1998 f eder al
income tax refunds to pay Plaintiff Johnny Bozeman' s del i nquent
child support obligation to Al abanma. The demand letter and
notice to of fset which were sent to Plaintiff Johnny Bozeman cane
fromthe Ofset Coordinator in the Ft. Mers, Florida office.
However, the State of Florida was not nanmed as a defendant in
Plaintiffs initial conplaint. (Conpl. Exhs. “1" & “4”).

Plaintiffs anmended their conplaint several tines in which

they added as defendants, the State of Florida, Charles O



Rossotti, Conmi ssi oner of t he | nt er nal Revenue Service

(“Rossotti”), and Paul O Neill, Secretary of the Treasury
Departnent (“O Neill™). USA filed notions to dismss USA,
Rossotti and O Neill as defendants. Alabanma filed a notion for

summary j udgnment and an anended notion for summary judgnent. The
State of Florida also filed a nmotion to dismss it as a
def endant .

On July 11, 2001, the court held a hearing on the notions to
dism ss USA and the State of Florida as defendants and Al abanma’s
nmotion for summary judgnent. At the conclusion of the hearing,
the court granted USA's notions to dismss USA Rossotti, and
O Neill, and continued the hearing on Alabana’s notion to
Septenber 19, 2001. On Septenber 24, 2001, the court entered an
order granting Alabama’s notion for sunmary judgnment thereby
leaving the State of Florida as the sole defendant in this
adversary proceedi ng. The court took under advi senent the State
of Florida s notion to dism ss.

In its notion, the State of Florida contends that the
El eventh Anmendnent to the United States Constitution provides
immunity to the clains of the Plaintiffs. The State of Florida
makes an alternative argunent that the offset refunds were not
property of the estate, therefore, those funds are not subject to
the automatic stay under 8 362 of the Code. The court notes that
the State of Florida did not address this alternative argunent in

its brief. (See Doc. #62).



Plaintiffs, however, argue that the State of Florida waived
its sovereign immunity. Plaintiffs assert that when the State of
Florida utilized the federal inconme tax refund offset program
the State of Florida entered into an area regul ated by federal
statute and thereby waived its sovereign imunity. Plaintiffs
further argue that the State of Florida waived its sovereign
immunity when it sought and received funds from the United
St at es.

DI SCUSSI ON

The El eventh Anendnment to the United States Constitution
provi des:
The Judicial power of the United States shall not be
construed to extend to any suit in |law or equity, commenced
against one of the United States by Citizens of another
State, or by Citizens of any Foreign State.
U.S. Const. anend Xl .

Accordingly, states have immnity fromsuits brought by citizens

of another state. See Edelman v. Jordan, 415 U. S. 651, 662

(1974); Seminole Tribe of Florida v. Florida, 517 U S. 44, 54

(1996) . Al t hough the text of the El eventh Amendnent does not
appear to bar suits brought by citizens against their own state,

it has long been recognized to bar such suits. See Hans v.

Loui siana, 134 U. S. 1 (1890).
VWiile state inmmunity from suit is extensive, it is not

absol ut e. However, the United States Suprene Court has



recogni zed only two instances in which an individual my sue a

state. See Coll ege Savi ngs Bank v. Fl ori da Prepai d Post secondary

Educati on Expense Board, et al., 527 U S. 666, 670 (1999).

First, Congress nay abrogate a state’s sovereign imunity. [d.
In order to validly abrogate the imunity, Congress nust
“unequi vocal |y express[] its intent to abrogate the imunity,”
and it nmust also act “pursuant to a valid exercise of power.”

Sem nole Tribe, 517 U.S. at 55. The Suprene Court has recogni zed

the “valid exercise of power” to be Congress’s power to enforce

the provisions of the Fourteenth Anendnent. Col | ege Savi ngs

Bank, 527 U. S. at 670 (citing Fitzpatrick v. Bitzer, 427 U S
445 (1976)). Second, a state may waive its sovereign i munity by

consenting to being sued. See Cark v. Barnard, 108 U S. 436

447 (1883). The “test for determ ning whether a State has wai ved
itsimunity fromfederal -court jurisdictionis a stringent one.”

At ascadero State Hop. v. Scanlon, 473 U S. 234, 241 (1985). See

al so Pennhurst State School and Hosp. v. Hal dernan, 465 U.S. 89,

99 (1984)(holding that a state’s consent to suit mnust be
“unequi vocal |y expressed”).

The courts are split on whether Congress has validly
abrogated state sovereign imunity by enacting 8 106 of the Code.

See Mtchell v. Franchise Tax Bd. (In re Mtchell), 209 F.3d

1111, 1112 (9th G r. 2000)(holding that 8 106 does not validly

abrogate a state’s sovereign imunity); Sacred Heart Hosp. V.

Pennsylvania (In re Sacred Heart Hosp.), 133 F.3d 237, 245 (3d
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Cir. 1998); Schlossberg v. State of Maryland, Conptroller of the

Treasury (Inre Creative Goldsmths), 119 F. 3d 1140, 1146-47 (4th

Cr. 1997)(sane); Peterson v. State of Florida, Dep’'t of Revenue

(In re Peterson), 254 B.R 740, 745 (Bankr. ND. 1I1I.

2000) (sane); WIlson v. South Carolina State Educ. Assistance

Auth. (In re WIlson), 258 B.R 303, 310 (Bankr. S.D. (.

2001)(Dalis, C. J.)(holding that 8 106 validly abrogates state
sovereign imunity as an exercise of Congress’s power under the
Privileges and Imunity C ause of the Fourteenth Anmendnent);

Hood v. Tennessee Student Assi stance Corp. (Inre Hood), 262 B.R

412, 414 (B.A.P. 6th Gr. 2001)(holding that as a part of the
pl an of the Constitutional Convention, the States ceded their
sovereign imunity to Congress).

However, Plaintiffs do not advance an abrogation argunent.
Instead, Plaintiffs argue that the State of Florida waived its
immunity by its actions in offsetting Plaintiffs tax refund.
There is no suggestion that the State of Florida consented to
suit. Therefore, the narrow issue is whether the State of
Florida inpliedly or constructively waived its sovereign
i mmunity.

Initially, the court notes that the parties do not dispute
that the Department of Revenue of the State of Florida is an
agency of the state for Eleventh Anmendnent purposes. In
Pet erson, the court held that Florida' s Child Support Enforcenent
O fice of the Departnent of Revenue is “unquestionably an arm of
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the state for the purposes of the amendnent.” Pet er son, 254
B.R at 743. The court also held that an adversary proceeding
seeking a turnover of funds fromthe Departnent of Revenue is a
“suit” for Eleventh Amendnent purposes. 1d. Accordingly, the
court finds that this case is a suit against a unit of the state
as defined in the El eventh Amendnent.

Plaintiffs rely on several circuit cases for the proposition
that the State of Florida constructively waived its inmunity by
“entering into an area regulated by federal statute . . . .7

(Pls.” Br. at pp. 6-7, Doc. #90)(citing Sullivan v. Town &

Country Hone Nursing Services, Inc. (In re Town & Country Hone

Nursing Services), 963 F.2d 1146 (9th Gr. 1992); WM Inc. V.

Mass. Dep’t of Public Wlfare, 840 F.2d 996 (1st Cr. 1988);

Intra Coastal Transportation, Inc. v. Decatur County, 482 F.2d

361 (5th Gir. 1973).1

Town & Country, |like the case before the court, involved the

of fset of funds by the federal governnment on behalf of a unit of

the state. The debtor in Town & Country was entitled to receive

rei nbursenents from the federal governnment pursuant to the
Medi care Act, 42 U S.C. 88 1395-1395ccc. As a result of an
overpaynent of allowed reinbursenents to the debtor, the state

fiscal internmediary, through the Departnent of Health and Human

! The court notes that Intra Coastal Transportation has been recogni zed as
overruled in Vieux Carre Property Oaners, et al. v. Brown, 875 F. 2d 453, 457
(5th CGr. 1989). Al so, WM has been abrogated by Reopell v. Mssachusetts,
936 F.2d 12 (1st Cir. 1991).
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Servi ces, of f set the anmount due agai nst the debtors

rei nbursenents. Town & Country, 963 F.2d at 1147

The Ninth Crcuit held that the state fiscal internediary
wai ved its sovereign immunity. 1d. at 1153. Relying on Parden

v. Termnal Ry., 377 U S. 184 (1964), the court noted that a

state “may waive its sovereign imunity by affirmatively engagi ng
in a federally regulated activity in which Congress clearly has
made waiver of imunity a necessary condition of state

participation.” Town & Country, 963 F.2d at 1153 n. 3.

However, in College Savings Bank, the Suprene Court

expressly overrul ed Parden. 527 U. S. at 680. In College Savings
Bank, the court noted that it had begun to retreat fromParden as

early as 1973. 1d. at 677 (citing Enployees of Dep’'t of Public

Health and Welfare of M. v. Departnent of Public Health and

Welfare of Mb., 411 U. S. 279 (1973)). |In Enployees, the majority

refused to find that the state of M ssouri constructively waived
its sovereign imunity in a suit under the Fair Labor Standards
Act. 411 U S. at 485-86. The Court reasoned that the statute
did not express “with clarity Congress’s intention to supersede
the States’ imunity fromsuits brought by individuals.” 1d. at

285. Witing for the majority in College Savings Bank, Justice

Scal i a pointed out that the absence of clarity in the statute was
the sanme reason that four of the Justices in Parden dissented.
527 U S. at 677.
One year after Enpl oyees, the Court in Edel man observed t hat
- 8-



“there is ‘no place’ for the doctrine of constructive waiver in
our sovereign imunity jurisprudence . . . .” [d. at 678 (citing
Edel man, 415 U. S. at 651). In conparing Parden-style waivers
with other constitutionally protected privileges, the Court in
Edel man noted that “[c]onstructive consent is not a doctrine
commonl y associ ated with the surrender of constitutional rights.”
415 U. S. at 673. Therefore, in overruling Parden, the court held
that “Parden stands for an anomaly in the jurisprudence of
sovereign immnity, and indeed in the jurisprudence of

constitutional law.” College Savings Bank, 527 U S. at 680.

The court finds that the Supreme Court’s rationale in

Col l ege Savings Bank is applicable to this case. Even if there

was a place for constructive Parden-style waivers of sovereign
immunity, the statutes at issue,? do not express with clarity
that a state waives its sovereign immunity by its participation
in the federal regulated activity. Accordingly, the court finds
that the State of Florida did not waive its sovereign imunity by
participating in the offset program

The Plaintiffs present anot her constructive wai ver argunent.
Plaintiffs mintain that seeking funds from the federal

governnment through the offset program constitutes a waiver of

2 See 26 U.S.C. 8 6402(c) and 42 U.S.C. 8 664. These two statues provide that
when a state agency notifies the U S Dep't of Treasury of an individual’s
past - due chil d support obligation, the Dep’t of Treasury is required to of fset
noni es from such individual’s incone tax refund and remt those funds to the
state agency.
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sovereign immnity. For support, Plaintiffs rely on the case of

Hat maker, et al. v. Georgia Dep’'t of Transp., 973 F. Supp. 1047

(MD. Ga. 1995).

In Hatrmaker, the court held that the Georgia Dep’'t of
Transp. waived its El eventh Arendnent i munity when it requested
and received federal funds under the Federal -A d H ghways Act.
973 F. Supp. at 1053. The court in Hatmaker relied on the case

of Nanmed |Individual ©Menbers of the San Antoni o Conservation

Society v. Texas H ghway Dep't of Transp., 446 F.2d 1013, 1028

(5th Gr. 1971). However, in San Antoni o Conservation Society,

the i ssue of “El eventh Anendnent immunity was neither rai sed nor
discussed . . .” therefore, that case is “unpersuasive and not

controlling.” Daye v. Pennsylvania, 344 F. Supp. 1337, 1346

(E.D. Pa. 1972). See also Road Review League v. Boyd, 270 F

Supp. 650 (S.D.N. Y. 1967); DeLong Corp. v. Oregon State Hi ghway

Commin, 233 F. Supp. 7 (D. Ore. 1964), aff’'d 343 F.2d 911 (9th
Cir. 1965)(holding that the state does not waive its imunity
from suit by participating in the federal highway program and
seeking funds fromthat program

G ven the overwhel m ng authority contrary to Hatnmaker and
the fact that the Suprenme Court has disavowed constructive
wai vers of state sovereign immnity, the court rejects the
reasoni ng i n Hat maker. Therefore, the court finds that the State
of Florida did not waive its sovereign inmmunity by requesting
federal funds fromthe federal governnent.
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CONCLUSI ON

None of the actions taken by the State of Florida
constitutes a waiver of its Eleventh Amendnent imunity. |In the
absence of waiver of sovereign imunity, the court is wthout
jurisdiction to entertain a suit against the State of Florida.
Therefore, the court will grant the State of Florida’ s notion to
di sm ss.

An order in accordance with this Menorandum Qpinion will be
ent er ed.

DATED this __ day of January, 2002.

JOHN T. LANEY, |11
UNI TED STATES BANKRUPTCY JUDGE
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