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VEMORANDUM OPI NI ON

Rachell e L. Day, Mowvant, filed on Novenber 1, 1999 a
Motion for Modification of Plan After Confirmation. Systens &
Servi ces Technol ogies, Inc., Respondent, filed a response on
Novenber 17, 1999. A hearing on Mwvant’s notion was held on
February 14, 2000. The Court, having consi dered the evidence
presented and the argunents of counsel, now publishes this
menor andum opi ni on.

Movant purchased a 1995 Dodge Dakota truck
Respondent financed the purchase and holds a lien on the
t ruck.

Movant suffered financial problens and filed a
petition under Chapter 13 of the Bankruptcy Code on Septenber
4, 1997. The Court entered an order on Decenber 15, 1997
confirmng Mwvant’s Chapter 13 plan. Respondent is Mvant’s
sol e secured creditor. The confirnmed Chapter 13 plan provides
for monthly paynents of $291 on Respondent’s secured cl ai m of
$12, 600.

Movant, a menber of the United States Air Force, was
advised in late 1999 that she will be transferred overseas in

m d- 2000. Movant will not take her truck overseas.

Movant filed on Novenber 1, 1999 a notion to nodify



her Chapter 13 plan after confirmation. Mvant proposes to
surrender her truck to Respondent and then reclassify the
unpai d bal ance of Respondent’s claimas unsecured. No
dividend will be paid on unsecured cl ai ns.

The Standing Chapter 13 Trustee urges the Court to
approve Mwvant’'s proposed nodification. Respondent objects to
Movant’s proposed nodification. Respondent contends that the
bal ance of its claimnmnust be treated as secured and nay not be
changed to unsecured.

Movant surrendered her truck in | ate Novenmber 1999.
At that tine, the truck’s NADA trade-in value was $8, 225 and
the retail value was $10,325. Myvant testified that her truck
was worth $9,000. The truck has sone damage to the rear
bunper that Mvant testified would cost $200 to repair.

Movant is current on her Chapter 13 paynents. The
current bal ance owed on Respondent’s secured claimis about
$7,000. The liquidation of Mouvant’s truck nmay satisfy in ful
Respondent’s claim?!?

Section 1329(a) and (b) of the Bankruptcy Code?
provi des as foll ows:

§ 1329. Modification of plan after
confirmation

! Neither Movant nor Respondent know whether the truck
has been | i qui dat ed.

211 U.S.C. A § 1329(a), (b) (West 1993).
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(a) At any tine after confirnmation of
the plan but before the conpletion of
paynments under such plan, the plan may be
nmodi fi ed, upon request of the debtor, the
trustee, or the holder of an allowed
unsecured claim to-—

(1) increase or reduce the anount
of paynents on clains of a particul ar
cl ass provided for by the plan;

(2) extend or reduce the tine for
such paynents; or

(3) alter the amount of the
distribution to a creditor whose
claimis provided for by the plan to
t he extent necessary to take account
of any paynent of such clai m other
t han under the plan.

(b)(1) Sections 1322(a), 1322(b), and
1323(c) of this title and the requirenments
of section 1325(a) of this title apply to
any nodification under subsection (a) of
this section.
(2) The plan as nodified becones the
pl an unl ess, after notice and a hearing,
such nodification is disapproved.
11 U S.C A 8§ 1329(a), (b) (Wwest 1993).
The courts are divided on whether a debtor may
nmodi fy a confirmed Chapter 13 plan to surrender collateral to
the secured creditor and then reclassify the unpaid bal ance of

t he cl ai mas unsecured.?

3 One article suggests that the unpai d bal ance shoul d be
an adm nistrative expense claim See J. Walker & J. Stroud
Post - Confirmati on Modifications of Chapter 13 Plans: Treatnment
of Secured d ainms Upon Surrender of Depreciating Collateral
(presented at the 1999 National Conference of Chapter Thirteen
Trustees Conference in New York City).
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This Court has held that a Chapter 13 “debtor may,
under appropriate circunmstances, nodify a confirmed plan to
surrender collateral to a secured creditor and to classify any

resulting deficiency claimas unsecured.” In re Smth, Case

No. 88-10722 (Bankr. M D. Ga. Dec. 26, 1990) (Laney, J.).
A number of other courts also have all owed the
nmodi fi cati on.

Judge Keith M Lundin, in his treatise, Chapter 13

Bankr upt cy, states:

8 6.54 To Surrender Property or Modify
t he Treat nent of Secured C ai ns

Section 1329 should permt
nodi fication of a confirmed plan to
surrender collateral to a secured
cl aimholder in the typical Chapter
13 case.

Section 1329(a)(1l) permts a
Chapter 13 debtor to “increase or
reduce the amount of paynents on
clainms of a particular class provided
for by the plan.” Section 1329(a)(2)
permts nodification of a confirnmed
plan to “extend or reduce the tine”
for paynments on clains of a
particul ar class provided for by the
plan. |If the original Chapter 13
pl an provided for paynent of a
secured claimin any of the ways
menti oned above, then a nodified plan
that surrenders the collateral and
changes the paynents to the claim



hol der falls squarely within
§ 1329(a)(1) and (a)(2).

At confirmation of a nodified plan
t hat proposes to surrender coll ateral
to a secured claimholder, 8§ 506(a)
woul d have its normal application to
require splitting the allowable claim
into its secured and unsecured
conponent s based upon the val ue of
the collateral securing the claim

. . . O course, § 1327(a) binds
the debtor and all creditors to the
provi sions of the confirnmed pl an.
However, the effect of confirmation
under 8 1327 is subject to the
possibility that a confirnmed plan
will be nodified under 8§ 1329.

Absent court disapproval, the
nodi fi ed plan becones the plan under
8 1329(b)(2). Section 1329(b)(1)
descri bes the Code sections that
apply at confirmation of a nodified
pl an. Nowhere did Congress except
the surrender of collateral fromthe
powers avail able at nodification of a
Chapter 13 plan. To preclude a
Chapter 13 debtor fromnodifying a
plan after confirmation to refl ect
that a creditor repossessed its
collateral and is thus no |onger the
hol der of an all owabl e secured cl aim
is to turn the Code on its head.

Keith M Lundin, 2 Chapter 13 Bankruptcy 8 6.54 (2d ed. 1997).

Collier on Bankruptcy states:

O course, a postconfirmation nodification
t hat changes the rights of the hol der of
an all owed secured cl ai mprovided for by
the nodified plan nust either be accepted
by the holder, relinquish the collateral
to the holder, or contain a cram down
provi sion neeting the requirenents of
section 1325(a)(5)(B)



8 Collier on Bankruptcy § 1329.05[3] p. 1329-10 (15'" ed. rev.

1999) .

In In re Jock* the Bankruptcy Court for the Mddle

District of Tennessee st at ed:

The question presented is whether a
Chapter 13 debtor can nodify a confirnmed
plan to surrender a car to a secured claim
hol der and pay any deficiency as an
unsecured claim The debtor can anend to
surrender the car. The debtor can pay the
deficiency as an unsecured claim

The debtor’s proposed nodification
woul d “increase or reduce the anount of
paynments on clains of a particular class
provided for by the plan,” within the
meani ng of 8§ 1329(a)(1). It has |long been
recognized in this district that each
secured claimis separately classified in
a Chapter 13 case.

The debtor’s proposed nodification
changes the “anount of paynents” to the
sum of the paynents made to the bank plus
t he val ue of the surrendered car.

11 U.S.C. S. 88 1329(b) and (c)fix the
statutory limts on nodifications of
Chapter 13 plans after confirmation. The
mandat ory and perm ssive provisions of a
Chapter 13 plan found in 11 U S. C S
88 1322(a) and(b) (1987) and the
confirmation requirenents of 11 U S. C S
§ 1325(a) (1987) “apply to any
nodi fi cation under subsection (a) of this
section.” 11 U S C S 8§ 1329(b)(1). A
Chapter 13 debtor can use the permitted
pl an provisions described in 8§ 1322(b),
subject to the confirmation requirenents
of § 1325(a), to nodify a confirned

495 B.R 75 (Bankr. M D. Tenn. 1989) (Lundin, J.)
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Chapter 13 plan under 8§ 1329(a).

Section 1322(b)(8) permts a Chapter 13
debtor to “provide for the paynent of al
or part of a claimagainst the debtor from
property of the estate or property of the
debtor.” 11 U S.C.S. 8 1322(b)(8).
Section 1325(a)(5)(C permts a Chapter 13
debtor to satisfy an “all owed secured
clai m provided for by the plan” by
surrendering the property securing the
claim 11 U.S.C.S. 8 1325(a)(5)(C. This
Chapter 13 debtor could have satisfied the
secured claimof Boatnen's by surrendering
the car to the bank at confirmation of the
original plan in February of 1988. The
i ncorporation of 8§ 1322(b)(8) and
1325(a)(5)(C) into the standards for post-
confirmation nodification in § 1329
enpower this Chapter 13 debtor to nodify
the confirmed plan to surrender the car in
satisfaction of Boatnmen’s secured claim

Boatmen’s argues that 11 U S.C S
§ 1327 (1987) prohibits the debtor to
nodi fy its treatnent after the original
confirmati on order becane final.

Section 1327(a) is not alimt on
permtted nodification of a confirned
Chapter 13 plan; rather, it is a statutory
description of the effect of a confirned
plan or of a confirnmed nodified plan. A
confirmed Chapter 13 plan binds the debtor
(and all creditors), 11 U.S.C S.

§ 1327(a), but a confirned plan “may be
nodified . . . at any tinme after
confirmation of the plan but before the
conpl etion of paynents under the

plan. . . .” 11 U S. C.S. § 1329(a). The
confirmed plan binds the debtor unless and
until it is nodified, and then the

nodi fied plan “beconmes the plan,” 11

US CS § 1329(b)(2), and the nodified
pl an has the effects described in § 1327.
Sections 1322(a), (b), 1323(c) and 1325(a)
are the appropriate sources of the limts
on nodi fication under 8§ 1329. See 11



U.S.C.S. § 1329(h).

The Bankruptcy Code protects the
secured clai mhol der from abusive
depreci ati on between confirmati on and
nodi fication by applying the “good faith”
test at confirmation of a nodified Chapter
13 plan. 11 U S.C.S. 8§ 1329(b)(1). Had
evi dence been introduced at the hearing on
confirmation of the nodified plan that the
debt or abused the car after February 1988,
t he proposed nodification m ght be
portrayed as a bad faith effort by the
debtor to shift the | oss caused by the
debtor’s m sconduct to the secured claim
hol der. There is no such evidence.

Section 1325(a)(5) protects the present
val ue of the allowed secured claimat the
effective date of the original plan. The
creditor who bargains for a stream of
paynments through a Chapter 13 plan that is
not sufficient to protect the creditor
fromloss in value of its underlying
collateral has failed to assert its rights
at confirmation.

That the debtor could convert this
Chapter 13 case to Chapter 7, surrender
the car to Boatnen’s and (probably)

di scharge the deficiency is further

evi dence that Congress contenpl ated

nodi fication of a Chapter 13 plan to
permt the surrender of collateral to the
hol der of an all owed secured claim See
11 U S.C S § 1307 (1987) (conversion of
Chapter 13 cases); 11 U S.C.S. § 348
(Supp. 1988) (effect of conversion); 11
US CS § 554 (Supp. 1988) (abandonnent
of property of the estate).

95 B.R at 76-78.

See |

nre Wller, 224 B.R 876 (Bankr. WD. Tenn

1998) (creditor

repossessed and sold debtor’s car; debtor

may



nodi fy confirmed plan to reclassify as unsecured any
deficiency accruing to secured creditor after automatic stay

was |ifted); In re Anderson, 153 B.R 527, 528 (Bankr. M D.

Tenn. 1993) (creditor repossessed and sold debtor’s car;
“nodi fication of a secured claimin a Chapter 13 case conplies
with 8 1329(a) (1) because each secured claimconsists of its

own ‘particular class’”); Inre Rmer, 143 B.R 871 (Bankr.

WD. Tenn. 1992) (secured claimis subject to postconfirmation
nmodi fication; debtor may recl assify deficiency on surrendered

car as an unsecured claim; In re Stone, 91 B.R 423, 425

(Bankr. N.D. Onio 1988) (nodification can reclassify a secured
cl aimas unsecured when a deficiency results from sal e of
collateral).

A nunber of courts have not allowed the
nodi fi cati on.

In In re Meeks® the Bankruptcy Court for the Mddle

District of Florida stated:

Section 1329 Does Not Permt the
Modi fication of a Secured Caim The next
i ssue then is whether the Debtors’
proposed nodification qualifies as one of
the three nodifications permtted by
8 1329. In this case, the Debtors wish to
surrender the vehicle to GVAC and then
reclassify GVAC s remai ni ng secured claim
as unsecured. The Debtors have argued
that 8 1329(a)(1)’'s provision allowing a
debtor to “increase or reduce the anount
of paynents on clains of a particul ar

5 237 B.R 856 (Bankr. MD. Fla. 1999).
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class” permts the Debtors here to nodify
their Plan by decreasing the paynents to
GVAC and reclassifying GVAC s cl ai m as
unsecur ed.

Certainly 8 1329 permits the Debtors to
i ncrease or decrease the nonthly paynents
t hey make to GVAC, however, nothing in the
express | anguage of 8 1329(a) permts
debtors to reclassify GVAC s secured
claim Nevertheless, a mnority of
bankruptcy courts have all owed these types
of nodifications. Wth little |egal
anal ysis these courts reason that because
8§ 1329(a)(1) allows debtors to nodify
paynments on cl ains, debtors, in turn, also
can nodify the anount of those clains.

Several other courts have rejected this
conclusion finding that 8§ 1329(a) does not
expressly allow debtors to reclassify a
previously secured claimas unsecured.
Nowhere in 8§ 1329(a) does the statute
permt a debtor to nodify the anount of an
al l oned secured claim Likew se,

8 1329(a) does not allow a debtor to
reclassify an all owed secured claimas an
unsecured claim The claimanount is
fixed at the confirmation hearing, and no
provision in 8 1329 allows for the later
nmodi fication or reexam nation of the claim
anmount .

Further, the Bankruptcy Code provides
secured creditors with certain protections
when a debtor decides to retain the
property securing their lien. . . . [When
t he debtor chooses to retain instead of
surrender the property, the value of a
secured claimis adjudicated by the order
of confirmation and fixed as of the
effective date of the plan. As such, the
confirmation of the plan is res judicata
as to the anount of any all owed secured
claimthereunder. Section 1329(a) does
not expressly alter this result.

The better and nore consi stent

11



interpretation of § 1329(a)(1) permts
debtors to alter the anmount of their
paynment on a claimto accelerate or reduce
the rate at which a claimis paid.

However, the nodification of paynent
anmounts cannot alter the all owed anount of
the secured claimor elimnate the
requirement in 8 1325(a)(5) that the claim
be paid in full. Furthernmore, § 1329(a)
specifically excludes secured creditors
fromthe list of parties who may nove to
nodi fy a confirmed chapter 13 plan. A
secured creditor cannot seek to nodify a
confirmed plan in any way. To allow the
debtor to nodify the anmobunt of a secured
claimwhile prohibiting a secured creditor
from nmaki ng the sanme request is

i nequi tabl e and supports the concl usion
that Congress did not intend for debtors
to nodi fy the amount of secured clains
under § 1329(a).

In response, the Debtors argue that
they are entitled to reclassify GVWAC s
clai m pursuant to 8§ 1329(a)(3)’s provision
providing that a distribution required
under a confirnmed plan may be nodified to
al l ow paynent froma source ot her than
nmonet ary paynents under the plan.
Certainly, under 8§ 1329(a)(3), the Debtors
may surrender their vehicle and receive
credit against GVAC s claimin the anount
whi ch GVAC recei ved when the vehicle was

sol d. In this case, GVAC' s claimis
reduced to $2, 165.28 after such credits
are given.

The fact that the debtor can return
col l ateral post confirmation and receive a
credit against future plan paynents as
contenpl ated by § 1329(a)(3) has no
connection to the subsequent
recl assification of the remai ni ng anount
due as an unsecured cl aim

237 B.R at 860-61.
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See Chrysler Financial Corp. v. Nolan, 234 B.R 390

(MD. Tenn. 1999) (8 1329 does not allow deficiency to be

reclassified as an unsecured claim; In re Coleman, 231 B.R

397, 399 (Bankr. S.D. Ga. 1999) (an allowed secured claimis
fixed in anbunt and status and nust be paid in full; change in
anount of paynent may only accelerate or slow the rate of
paynment, not alter the amount of the claim; In Dunlap, 215
B.R 867 (Bankr. E.D. Ark. 1997) (nodification cannot
reclassify deficiency fromsecured claimto unsecured claim;

In re Holt, 136 B.R 260, 261 (Bankr. N. Idaho 1992) (“8§

1329(a) (1) ought to be limted to adjustnments in anmounts of
paynments under the plan as opposed to material changes in the

treatnent of secured creditors”); Sharpe v. Ford Mitor Credit

Co. (In re Sharpe), 122 B.R 708, 710 (E.D. Tenn. 1991) (8§

1329(a) (1) “does not permt individualized treatnent of class
menbers or the reclassification of a single creditor froma

secured to an unsecured status”); In re Abercronbie, 39 B.R

178 (Bankr. N.D. Ga. 1984) (creditor repossessed and sold car;
reclassification of the deficiency froma secured claimto an
unsecured claimwould violate res judicata principles); Inre
Johnson, 25 B.R 178 (Bankr. N.D. Ga. 1982) (nodified plan
must all ow deficiency to be paid as a secured claim.

Turning to the case at bar, the Court is persuaded
that Movant may nodify her confirmed Chapter 13 plan to
surrender the truck to Respondent and that she may then

13



reclassify the unpaid bal ance of the claimas unsecured. The
Court is persuaded by the reasoning of Judge Lundin in his

treatise and by his reasoning in In re Jock. Judge Lundin

sets forth the better reasoned conclusion. Surely Congress

i ntended such a result when it provided that Chapter 13 pl ans
could extend for up to five years. The requirenents for
postconfirmation nodifications, which include a good faith
requi renent, have the needed protection to ensure that secured

claimants are adequately protected.

14



The Court is persuaded that it should grant Myvant’s
motion to nodify. Mvant has substantially reduced
Respondent’ s secured cl ai mthrough her Chapter 13 pl an
paynments. The liquidation of Movant’s truck may satisfy in
full the remainder of Respondent’s claim The Court can find
no bad faith by Myvant.

An order in accordance with this nmenorandum opi ni on
will be entered this date.

DATED t he 24" day of April 2000.

ROBERT F. HERSHNER, JR
Chi ef Judge
United States Bankruptcy Court
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