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VEMORANDUM OPI NI ON

Ernest V. Harris, Trustee, Mvant, filed on Decenber
19, 2000, a Trustee's Application for Conpensation. Rosalind
Dublin, Julia Storey, Harry Earp, Guadal upe Ibarra, Alice
Warren, and Josephi ne Godwi n, Respondents, filed an objection
on February 20, 2001. Respondents filed an anmended objection
on February 21, 2001. Mvant’s application cane on for a
heari ng on February 22, 2001. WMark W Roadarnel, Assistant
United States Trustee, appeared on behalf of the United States
Trustee in opposition to Movant’s application. The Court,
havi ng consi dered Movant’s application, the objections, and
t he argunents of counsel, now publishes this nmenorandum
opi ni on.

Chrysler First Commercial Corporation filed on
Decenber 31, 1996, an involuntary petition under Chapter 7 of
t he Bankruptcy Code against U Can Rent, Inc., Debtor. The
Court entered an order on January 24, 1997, granting Chapter 7
relief against Debtor.! Myvant is the duly appointed Chapter
7 Trustee of Debtor’s bankruptcy estate.

Respondents had filed a consuner class action in

1990 agai nst Debtor in state court in North Carolina.?

1 See 11 U.S.C. A. § 303 (West 1993 & Supp. 2000).

2 Respondents were the “naned plaintiffs” in the state
court action. The Court will sinply refer to all plaintiffs
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M chael D. Cal houn, attorney at |aw, represented Respondents
in the state court action. This Court entered an order on
July 18, 1997, granting Respondents relief fromthe automatic
stay of the Bankruptcy Code to prosecute the state court
action. This Court entered an order on March 30, 1998,
approving a settlenent of the state court action. The order
provided, in relevant part, that Respondents woul d have

j udgnent agai nst Debtor in the anpbunt of $1, 250, 000.

Movant, as trustee of Debtor’s bankruptcy estate,
filed on May 7, 1998, an adversary proceedi ng agai nst Chrysler
First Commercial Corporation, Chrysler Financial Corporation,
and Thorn Anmericas, Inc. The adversary proceedi ng sought, in
part, to recover certain prepetition transfers of Debtor’s
property. The Court entered an anmended order on July 28,
1998, authorizing Movant to enploy his law firm Harris &

Li ken.® The anmended order provided that Harris & Liken would
handl e t he adversary proceedi ng on a contingency fee basis of
33a percent of any recovery, plus expenses of litigation.
Harris & Li ken would be paid on an hourly basis for all other
representation of the trustee.

After a year of litigation, Chrysler Financial

in the state court action as Respondents.

311 U S.CA 8§ 327(d) (West 1993) (court nmay authorize
trustee to act as attorney for the estate if such
authorization is in the best interest of the estate).
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Conmpany, L.L.C (hereafter “Chrysler Financial”)* agreed to
pay $895,000 to settle the adversary proceeding. Chrysler
Fi nancial also agreed that its claimagainst Debtor’s
bankruptcy estate woul d be disallowed. The Court entered an
order on July 15, 1999, approving the settlenent. The Court
entered another order on July 15, 1999, awardi ng Movant’s | aw
firm Harris & Liken, the sum of $298,000 as attorney’s fees
for its representation of the trustee in the adversary
proceeding. Harris & Liken retained 60 percent of the award
of attorney’'s fees and paid the remaining 40 percent to M.
Cal houn. ®

The Court entered an order on Novenber 10, 2000,
whi ch provided that Respondents’ claimagainst Debtor’s
bankruptcy estate would be treated as a general nonpriority
unsecured claimin the anount of $1, 250, 000.

Movant reports that he has discharged his duties as
trustee and that the bankruptcy case is ready to be cl osed.
See Request to Close Case (filed Dec. 19, 2000). The Court has

awarded Mvant’'s law firm Harris & Liken, a total of sone

4 Chrysler Financial Conpany, L.L.C is the successor of
Chrysler First Commercial Corporation and Chrysler Financi al
Cor por ati on.

5> M. Cal houn had assisted Harris & Liken in the
adversary proceeding. See Transcript of Hearing of Feb. 22,
2001 at 29-30. The fee sharing agreenent was disclosed to the
Court. See Application for Interim Conpensation of Attorney
Representing Trustee (filed June 14, 1999); O der Admtting
M chael D. Cal houn Pro Hac Vice (filed Apr. 23, 1999).
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$305, 000 as attorney’'s fees for representing the trustee in
t he bankruptcy case and in the adversary proceeding.®

Movant reports that, subject to court approval, he
will disburse to parties in interest the sum of $986,830.47 in
this bankruptcy case. Myvant reports that this sum cones from
the settlenment proceeds in the adversary proceedi ng of
$895, 000, funds that were in Debtor’s bank account when the
bankruptcy case was filed of $52,000, and interest and
i nsurance refunds of $39, 830.47.7

Movant, in his Trustee’s Application for
Conpensati on, seeks $52,591.52 as conpensation for his
services as trustee, $2,116.08 for expenses, and $1, 711 for
estate expenses.® Movant reports that admnistrative and
priority creditors, including Mwvant, wll receive a 100
percent dividend. Unsecured creditors, including Respondents,
wll receive a 48 percent dividend.

Movant, in his Trustee’s Application for

Conmpensation, seeks the statutory maxi num al | owance aut horized

6 See Application for Final Conpensation of Attorney
Representing Trustee, Sunmary Sheet, Exhibit D (filed Dec. 19,
2000).

" Conpare Form 1 Individual Estate Property Record and
Report Asset Cases (filed Apr. 16, 2001). This form shows
that the estate received funds that total $987, 687.47

8 Mbvant states that estate expenses were $1,461 for a
case specific bond prem umand $250 to obtain access to a
st or age war ehouse.



by section 326(a) of the Bankruptcy Code. Moyvant cal cul ated
hi s conpensation request by nultiplying the funds he wll
distribute to parties in interest ($986,830.47) by the nmaxi mum
percentage all owed by section 326(a). Movant reports that he
spent 90.6 hours performng his duties as trustee. Myvant
reports that his hourly rate for services performed as an
attorney is $175. Respondents and the United States Trustee
contend that Myvant should not be awarded the statutory
maxi mum conpensati on.

The Court notes that Movant’s hourly rate was $160
i n August of 1998. The record is not clear as to when Myvant
increased his hourly rate to $175. See Application for Final
Conpensation for Attorney Representing Trustee, and Summary
Sheet (filed Aug. 24, 1998).

Section 326(a) of the Bankruptcy Code® provides that

°11 U S.C A 8§ 326(a) (West Supp. 2000). This section
provi des as foll ows:

8§ 326. Limtation on conpensation of trustee

(a) In a case under chapter 7 or 11, the court
may al | ow reasonabl e conpensati on under section 330
of this title of the trustee for the trustee’'s
services, payable after the trustee renders such
services, not to exceed 25 percent on the first
$5, 000 or less, 10 percent on any anount in excess
of $5,000 but not in excess of $50,000, 5 percent on
any anount in excess of $50,000 but not in excess of
$1, 000, 000, and reasonabl e conpensation not to
exceed 3 percent of such noneys in excess of
$1, 000, 000, upon all noneys di sbursed or turned over
in the case by the trustee to parties in interest,
excl uding the debtor, but including hol ders of
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the court may all ow reasonabl e conpensati on under 11 U S.C A
8§ 330 for the trustee’'s services. Reasonable conpensation
cannot exceed the statutory maxi num al |l owed by section 326(a).

See Staiano v. Cain (In re Lan Associates XI, L.P.), 192 F. 3d

109, 115-16 (3rd Cr. 1999); In re Perkins, 244 B.R 835, 840

(Bankr. D. Mont. 2000); In re Marvel Entertainnment G oup,

Inc., 234 B.R 21, 38-39 (D. Del. 1999); In re Guyana

Devel opnent Corp., 201 B.R 462, 474-75 (Bankr. S.D. Tex.

1996); In re &ul ph Wods Corp., 150 B.R 603, 606-07 (E. D. Pa.

1993) .
The legislative history of section 326 provides, in
part, as foll ows:

This section [326] is derived in part from
section 48c of the Bankruptcy Act. It nust be
enphasi zed that this section does not authorize
conpensation of trustees. This section sinply
fi xes the maxi num conpensation of a trustee.
Proposed 11 U . S.C. 330 authorizes and fixes the
standard of conpensation. Under section 48c of
current law, the maximumlimts have tended to
beconme mnimuns in many cases. This section is
not intended to be so interpreted. The limts
in this section, together with the Iimtations
found in section 330, are to be applied as
outer limts, and not as grants or entitlenents
to the maxi mum fees specified. (H Rept. No.
95-595 to acconpany H R 8200, 95th Cong., 1st
Sess. (1977) pp. 327, 328.)

“The conpensation provisions of section 326 are

outer limts on the anount of conpensation that may be paid to

secured cl ai ns.
11 U S.C A 8 326(a) (West Supp. 2000).
7



a trustee and should not be viewed as an entitlenent to the
maxi mum f ees specified. The anmount of conpensation allowed a
trustee is subject to the discretion of the court in

determ ning the reasonabl e val ue of the services provided to

the estate by the trustee.” 3 Collier on Bankruptcy

T 326.02[1] (15th ed. rev. 2001).

Section 330(a) of the Bankruptcy Code!® provides, in

1011 U S.CA 8 330(a) (West Supp. 2000). This section
provides, in part, as follows:

8§ 330. Conpensation of officers

(a)(1l) After notice to the parties in interest
and the United States Trustee and a hearing, and
subj ect to sections 326, 328, and 329, the court may
award to a trustee, an exam ner, a professional
person enpl oyed under section 327 or 1103-

(A) reasonabl e conpensation for actual
necessary services rendered by the trustee,
exam ner, professional person, or attorney and
by any paraprof essi onal person enpl oyed by any
such person; and

(B) reinbursement for actual, necessary
expenses.

(2) The court may, on its own notion or on the
notion of the United States Trustee, the United
States Trustee for the District or Region, the
trustee for the estate, or any other party in
interest, award conpensation that is | ess than the
anount of conpensation that is requested.

(3)(A) In determning the amount of reasonable
conpensation to be awarded, the court shall consider
the nature, the extent, and the val ue of such
services, taking into account all relevant factors,

i ncl udi ng—

(A) the tinme spent on such services;
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part, that the court may award to the trustee, subject to the
limts of section 326, reasonabl e conpensation for actual,
necessary services and rei nbursenent for actual, necessary
expenses. The court, in determ ning the amount of reasonable
conpensation to be awarded, nust consider the nature, the
extent, and the value of the services, taking into account al
relevant factors. Section 330(a)(3) lists five nonexcl usive

factors the court nust consider in determning the anount of

(B) the rates charged for such services;

(© whether the services were necessary to the
adm nistration of, or beneficial at the tine at
whi ch the service was rendered toward the conpl etion
of, a case under this title;

(D) whether the services were perforned within a
reasonabl e anmount of tinme commensurate with the
conpl exity, inportance, and nature of the problem
i ssue, or task addressed; and

(E) whether the conpensation is reasonabl e based
on the customary conpensati on charged by conparably
skilled practitioners in cases other than cases
under this title.

(4) (A) Except as provided in subparagraph (B)
the court shall not allow conpensation for-—

(1) unnecessary duplication of services; or
(1i1) services that were not-—

(I') reasonably likely to benefit the
debtor’s estate; or

(I'l') necessary to the adm nistration of
t he case.

11 U.S.C. A § 330(a)(1)-(4)(A) (West Supp. 2000).
9



conpensation that may be awarded to a trustee. The factors
include the tine spent on the services, the rates charged, and
whet her the services were necessary, beneficial, and
r easonabl e.

Movant has the burden of proving that he has earned
the conpensation that he requests and that the conpensation is

r easonabl e. Brake v. Tavornmna (In re Beverly Mg. Co.), 841

F.2d 365, 371 (11th Cr. 1988); Neville v. Eufaula Bank &

Trust Co. (Inre U S Golf Corp.), 639 F.2d 1197, 1207 (5th

Cr. 1981); In re Colunbia Plastics, Inc., 251 B.R 580, 584

(Bankr. WD. Wash. 2000); In re Stoecker, 118 B.R 596, 601
(Bankr. N.D. 111. 1990).

A Chapter 7 trustee seeking conpensation for his
services has no greater status than any other entity seeking
conpensation. The trustee’ s application for conpensation nust

provi de enough detail to allow the court to reach sone
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concl usions regarding an award of reasonabl e conpensation. 1n
re Neill, 242 B.R 685, 690 (Bankr. D.N. D. 1999).

Movant’s application for conpensation nmust conply
with the requirenments of Rule 2016 of the Federal Rules of
Bankruptcy Procedure.! Rule 2016 provides, in part, that an
application for conpensation for services or reinbursenent of
expenses nmust set forth a detail ed statenment of the services
rendered, tinme expended, expenses incurred, and the anounts

requested. 9 Collier on Bankruptcy § 2016.03 (15th ed. rev.

2001); In re Mon, 258 B.R 828, 835 (Bankr. N.D. Fla. 2001);

In re Colunbia Plastics, Inc., 251 B.R 580, 584 (Bankr. WD.
Wash. 2000).

In Staiano v. Cain (In re Lan Associ ates X,

L.P.),* the Third Circuit Court of Appeals stated, in part:

We agree with the district court’s
determ nation that consideration of the nmaximm
fees set forth in §8 326(a) in the course of a
8§ 330(a) reasonabl eness determnation is
erroneous as a matter of law. In determning
conpensation for trustees, a court begins by
applying the criteria set forth in 8 330(a).
The statute provides in pertinent part that a
court may award a trustee “reasonabl e
conpensation for actual, necessary services
rendered . . . based on the nature, the extent,
and the value of such services, the tinme spent
on such services, and the cost of conparable
services other than in a case under this
title.” 11 U.S.C. 8 330(a)(1). Only after
“reasonabl e fees are determ ned according to

11 Fed. R Bankr. P. 2016.
12192 F. 3d 109 (3rd Cir. 1999).
11



the . . . criteria[] [of 8 330(a)] [are] a
trustee’s fees . . . cut down, if required, to
the statutory maxi num stated in Section
326(a).” W agree with the Bankruptcy
Appel l ate Panel for the Ninth Crcuit that “the
provi sions of Sections 330(a) and 326(a) are

i ndependent of one another. Trustee fees
shoul d be set according to the Section 330
criteria, not nerely according to the anmount of
nmoneys di sbursed.” As another court expl ai ned,
if trustees’ fees were to be conputed according
to 8 326(a), “there would have been little need
for Congress to have provided separate
standards in 11 U.S.C. § 330(a) for calculating
t he amount of such stipends.” The legislative
hi story acconpanying 8 326(a) . . . indicates
that while Congress intended 8 330 to prescribe
t he standard pursuant to which trustee
conpensation is awarded, 8§ 326(a) nerely caps
the fees awarded pursuant to § 330. Congress’
description of the separate functions of the
statutes denonstrates that a fee determ nation
must invol ve i ndependent consi deration of each
statute.

Moreover, in spite of the factors enunerated in
8§ 330, many courts continue to enploy the

twel ve factors set forth in Johnson v. CGeorgia
H ghway Express, Inc., 488 F.2d 714, 717-19
(5th Cr. 1974) (determ ning the reasonabl eness
of attorneys’ fees). See 3 Collier on
Bankruptcy 8§ 330.04[3] (stating that courts
have relied on Johnson factors to assess the
reasonabl eness of conpensati on under both the
Bankruptcy Act and the Bankruptcy Code and that
“[mMany courts continue to foll ow Johnson”);

The changes Congress made to 8§ 330 pursuant
to the Bankruptcy Reform Act of 1994 support
our determ nation. The anended version of
8§ 330 clearly indicates that in determning a
reasonabl e fee, the court nust “consider the
nature, the extent, and the val ue of such
services, taking into account all rel evant
factors.” 11 U.S.C. 8 330(a)(3). Wile it
appears that additional factors considered

12



under the statute should pertain to the nature,
extent, or value of the services, we think that
this | anguage clarifies Congress’ intent that a
reasonabl eness assessnent need not be based
solely on the statutorily enunmerated factors.

192 F.3d at 121-23. See also Inre Citi-Toledo Partners ||

254 B.R 155, 165 (Bankr. N.D. Onhio 2000) (section 330(a)
aut hori zes the standards for a trustee’s conpensation; section
326(a) establishes the cap on conpensation).

I n Johnson v. Georgia H ghway Express, Inc.,®® the

Fifth CGrcuit Court of Appeals held that a court nust consider
certain factors in making an award of attorney’'s fees. The
twelve factors listed in Johnson are as follows: (1) the tine
and | abor required, (2) the novelty and difficulty of the

| egal questions, (3) the skill required to performthe |egal
service properly, (4) the preclusion of other enploynent by
the attorney due to acceptance of the case, (5) the customary
fee for simlar work in the community, (6) whether the fee is
fixed or contingent, (7) time |[imtations inposed by the
client or the circunstances, (8) the anount involved and the
results obtained, (9) the experience, reputation, and ability
of the attorney, (10) the undesirability of the case, (11) the
nature and length of the professional relationship with the

client, and (12) awards in simlar cases. 488 F.2d at 717-19.

13488 F.2d 714 (5th Gr. 1974). In Bonner v. City of
Prichard, 661 F.2d 1206, 1207 (11th Cr. 1981) (en banc), the
El eventh Circuit adopted as precedent decisions of the forner
Fifth CGrcuit rendered prior to October 1, 1981.
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The El eventh G rcuit Court of Appeals has held that

attorney’s fees are determ ned under the |odestar nethod, by

mul ti plying the nunber of hours reasonably expended by a

reasonabl e hourly rate. The Johnson factors may be consi dered

in setting the reasonable hourly rate. The | odestar may be

adj usted i

excel | ent,

f the results obtained were of |limted success,

or exceptional. Norman v. Housing Authority of

Cty of Montgonery, 836 F.2d 1292, 1298-1302 (11th Cr. 1988);

see al so

n re Concrete Products, Inc., 208 B.R 1015, 1022-23

(Bankr. S.

hi s act ual

D. Ga. 1996).
Movant is entitled to reasonabl e conpensation for

, nhecessary services as Chapter 7 trustee. Section

704 of the Bankruptcy Code!* sets forth the duties of the

14 11

US CA 8 704 (West 1993). This section provides

as foll ows:

§ 704. Duties of trustee
The trustee shall —

(1) collect and reduce to noney the property of
the estate for which such trustee serves, and cl ose
such estate as expeditiously as is conpatible with
the best interests of parties in interest;

(2) be accountable for all property received,

(3) ensure that the debtor shall performhis
intention as specified in section 521(2)(B) of this
title;

(4) investigate the financial affairs of the
debt or;

14



trustee. The record shows that Myvant conducted the first
neeting of creditors, ! reviewed Debtor’s financial records,
exam ned and objected to proofs of clains, nmaintained bank
accounts for the estate’ s funds, enployed professionals to
determ ne the estate’s tax obligations, collected insurance
refunds, prepared various reports and notices, attended court
hearings, and made a final report and account of the

admnistration of the estate. Movant al so investigated

(5) if a purpose would be served, exam ne proofs
of clainms and object to the allowance of any claim
that is inproper;

(6) if advisable, oppose the discharge of the
debt or;

(7) unless the court orders otherw se, furnish
such information concerning the estate and the
estate’s admnistration as is requested by a party
in interest;

(8) if the business of the debtor is authorized
to be operated, file with the court, with the United
States trustee, and with any governnental unit
charged with responsibility for collection or
determ nation of any tax arising out of such
operation, periodic reports and sunmaries of the
operation of such business, including a statenent of
recei pts and di sbursenents, and such ot her
information as the United States trustee or the
court requires; and

(9) make a final report and file a final account
of the adm nistration of the estate with the court
and with the United States trustee.

11 US CA 8§ 704 (Wst 1993).
1511 U S.C.A 8§ 341(a) (West 1993).
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whet her the estate had a cause of action against Chrysler
Financial. Movant enployed his law firm Harris & Liken, to
handl e the adversary proceedi ng. Mvant nonitored the
adversary proceeding. Mvant, in his role as the plaintiff in
t he adversary proceedi ng, evaluated the settlenent offers nmade

by Chrysler Financial.

16



Respondents and the United States Trustee contend
that an award of reasonabl e conpensation to Movant shoul d not
be based on the favorable outcone of the adversary proceedi ng
agai nst Chrysler Financial. Respondents and the United States
Trustee argue that the favorable outcone was the result of
efforts by Movant’s law firmand not by Mowvant as trustee.
Respondents and the United States Trustee note that Myvant’s
| aw firm has been conpensated for its services. Respondents
and the United States Trustee contend that Muwvant’s law firm
rat her than Movant, bore the risk that the adversary
proceedi ng agai nst Chrysler Financial would not be successful.

Movant concedes that it is sonewhat difficult to
di stingui sh between his services as trustee and his services

as attorney for the trustee.'® Brief in Support of Trustee's

¥ 1n lnre Polk, 215 B.R 250 (Bankr. MD. Fla. 1997),
t he Bankruptcy Court for the Mddle District of Florida
st at ed:

The statutory duties of the trustee are
nonconpensabl e as professional tine if performed by
the trustee’s attorney. 1n re Kuhn, 150 B.R 825,
826 (Bankr. MD. Fla. 1993) (citing In re Shades of
Beauty, Inc., 56 B.R 946, 949 (Bankr. E.D.N.Y.
1986)). The purpose of the attorney for the trustee
is not to provide assistance to the trustee in the
performance of the trustee’'s statutory duties, but
to provide assistance with those services the
trustee is unable to performdue to the lack of a
license to practice law. 1n re Shades of Beauty, 56
B.R 946, 949 (Bankr. E.D.N. Y. 1986), aff’'d, 95 B.R
17 (E.D.N. Y. 1988).

A difficulty arises when the court nust
di stingui sh between those duties required to be

17



Application for Conpensation at 9 (filed Apr. 9, 2001)
(hereafter “Movant’s Brief”).

Section 326(a) provides that the Court may all ow
reasonabl e conpensati on under section 330 for the trustee’'s
services not to exceed certain statutory maximumlimts.
Section 330(a) requires that, in awarding reasonabl e
conpensation, the Court shall consider the nature, the extent,
and the value of Myvant’s services, taking into account al
rel evant factors, including five nonexclusive factors |listed
in section 330(a)(3). The Court now w Il apply the rel evant

factors to Movant’s application for trustee’ s conpensati on.

performed by the trustee and those duties that
necessitate the assistance of an attorney. The
difficulty is conpounded when the trustee and the
attorney for the trustee are the sane individual.
The bankruptcy court in In re Holub, 129 B.R 293
(Bankr. M D. Fla. 1991) (Corcoran, J.), was called
upon to determ ne whether services provided by the
trustee’'s attorney, who was also the trustee, were
conpensabl e as professional tinme. The Hol ub
decision limted the definition of “professional
time” to:

t hose tasks perfornmed while representing the
trustee in the prosecution of contested matters
and adversary proceedi ngs, attendance at court
hearings in the capacity of attorney or other
pr of essi onal when the trustee has an interest,
t he preparation of professional related
applications, and the performance of other
speci al i zed services that cannot be perforned
practically or lawfully by the trustee w thout
engagi ng the services of a professional.

In re Holub, 129 B.R at 296.

215 B.R at 253.
18



1. The tinme spent on the services—

Movant has item zed 90.6 hours of services as
trustee. Sone 6.3 hours, however, are
duplications of tinme Movant’s law firm Harris
& Liken, itemzed inits attorney’'s fee
application.!® The remaining 84.3 hours are
services perfornmed in accordance with Myvant’s
duties as trustee under 11 U S.C A § 704.

2. The rates charged for the services—

Movant reports that his hourly rate for
services performed as an attorney is $175.

Movant argues that the hourly rate charged when
he is an attorney performng |egal services is
not necessarily the rate to be charged for
trustee services. Inre Neill, 242 B.R 685,
691 (Bankr. D.N.D. 1999); In re Roco Corp., 64
B.R 499, 504 n.7 (D.R 1. 1986). Mbvant argues
that there is no established hourly rate for
trustee services and that the tine spent and
rates charged by attorneys are only m nor
factors to be considered in awardi ng
conpensation to the trustee. Mywvant’s Brief at
3-4. Mvant argues that the prevailing rate
for trustees in this Court is the statutory
maxi mum al | onance under section 326(a). Mvant
argues that the only cases in which trustees in
this Court have not been awarded the maxi num

al l onance were cases in which the trustees
voluntarily reduced their conpensation

7 Movant asserts that he has understated his hours of
service. See In re Concrete Products, Inc., 208 B.R 1015,
1021 (Bankr. S.D. Ga. 1996) (trustee requested $71,547.07 but
was awar ded $3,582 due to trustee’s failure to keep tine
records; trustee m stakenly believed that Bankruptcy Code only
required a trustee to keep records of tine spent on |egal
matters).

8 Movant and Harris & Liken have duplicate item zations
for May 26, 1998, August 13, 1998, and April 21, 1999. Harris
& Liken Cient Billing Wrksheet (Movant’s item zation as
trustee) (filed Feb. 22, 2001); Supplenent to Application for
I nteri m Conpensation of Attorney for Trustee (filed July 8,
1999).
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requests. Movant’s Brief at 4-5.

Movant argues “not only is this [the statutory
maxi mum al | owance] the custom anong trustees,
at | east one bankruptcy judge [Judge WAl ker]
has stated, on the record, that the customary
fee in this district is the maxi num
conpensation allowed under 8§ 326."' NMovant’s
Brief at 5.

Movant relies on In re Guyana Devel opnent
Corp., 2 which discusses the role of the
trustee and the use of incentive conpensation
t o encourage maxi num asset collection and
distribution to creditors by the trustee.

Movant contends that “the rates charged for the
services” of a trustee should be the statutory
maxi mum al | owance. Sinply stated, this is not
the law. Section 326 sets the maxi mum
conpensation that can be awarded to the
trustee. Section 330 sets forth the criteria
that nmust be applied in making the award to the
trustee. Conpensation is awarded only for
actual and necessary services perforned by the
trustee.

3. Whet her the services were necessary and
beneficial to the admnnistration of the
bankruptcy case—

The 84.3 hours of nonduplicative services
item zed by Movant were perfornmed in accordance
with his duties as trustee under 11 U S. C A

19 Movant provided the Court with a transcript of a
hearing before Judge Wal ker. Judge Wl ker sai d,
“Reasonabl eness in the light of all these facts with
particular note to the responsibility factor is what the Court
W Il use in cases to deci de whether the maxi mum conpensati on
is awarded here.” Transcript of Proceedings at 12. In re
Davis, Ch. 7 Case No. 96-10776 (Bankr. M D. Ga. Sept. 15,
1999) (wal ker, J.) (court declined to adopt strict |odestar
approach for trustee conpensation; conpensation should be
awarded as an incentive to the trustee. Transcript at 7-8,
12).

20 201 B.R 462 (Bankr. S.D. Texas 1996).
20



§ 704. Movant investigated whether the estate
had a cause of action against Chrysler

Fi nancial. Movant enployed his law firm
Harris & Liken, to handle the action. The
settlenment of that action is the primary asset
of the estate.

4. Whet her the services were performed wthin a
reasonabl e anount of tinme commensurate with the
conpl exity, inportance, and nature of the
probl em issues or tasks to be addressed—

Movant perforned the routine duties of a
Chapter 7 trustee in a conpetent manner wthin

a reasonable tinme. |In addition, Mvant
i nvestigated whether the estate had a cause of
action against Chrysler Financial. This was a

conplicated legal matter that was hotly
contested. Movant had to eval uate settl enent
of fers made by Chrysler Financial. The Court

i s persuaded that Myvant handl ed these conpl ex
i ssues in a reasonabl e manner.

5. Whet her the conpensation is reasonabl e based on
the customary conpensati on charged by
conparably skilled practitioners in
nonbankrupt cy cases—

Nei t her Movant, Respondents, nor the United
States Trustee have directly addressed this
factor. Movant notes that certain
professionals traditionally are conpensated on
a comm ssion or flat fee basis for services
performed in bankruptcy and nonbankruptcy
cases. Myvant asserts that real estate agents
recei ve seven percent to ten percent of the
gross sales price, that auctioneers charge ten
percent of the gross auction proceeds plus
expenses, and that appraisers charge a flat
fee. Mvant’s Brief at 3.

The Court notes that Mwvant’s hourly rate for
services perforned as an attorney, $175, is
conparable to the rate charged by conparably
skilled attorneys in bankruptcy and
nonbankr upt cy cases.

The Court is persuaded that it also should consider
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t he Johnson factors in determ ning reasonabl e conpensati on.

The Court notes that sonme of the Johnson factors overlap with

the factors listed in section 330(a)(3).

1

Time and | abor required—

Movant has item zed 84.3 hours of
nonduplicative services as trustee. Myvant
asserts that he has understated his hours of
service. The Court is persuaded that these
services were necessary and beneficial to the
estate. The services were performed in
accordance with Mowvant’s duties as trustee
under 11 U S.C. A § 704.

The novelty and the difficulty of the |egal
gquestions—

Movant perforned the services that a trustee

routinely perforns. |In addition, Mpvant
i nvestigated whether there was a cause of
action against Chrysler Financial. This was a

conplicated legal matter that was hotly
contested. Movant had to eval uate the
settlenment offers made by Chrysler Financial.
Movant shoul d be appropriately conpensated for
t hese trustee services.

The skill required to performthe |egal
servi ces properly—

Movant has been a trustee for twenty-two years.
Movant perfornmed his duties in this case in a
conpetent manner. Mvant recogni zed the need
to hire professionals to handle certain tax and
legal matters. Myvant’'s skills enabled himto
recogni ze a potential recovery from Chrysler

Fi nancial and to evaluate the settlenent

of fers.

The precl usion of other enploynment due to
acceptance of the case—

Movant concedes that this is not a factor.

The customary fee—
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Movant contends that the customary fee for
trustees in this district is the statutory
maxi mum al | oned by section 326. If trustees in
this district have assuned that they are
automatically entitled to the maxi num
conpensation all owed by section 326, then the
Court nust note that the assunption is
erroneous as a matter of law. The trustee’s
conpensati on nust be based upon the criteria
set forth in section 330 of the Bankruptcy
Code.

Whet her the fee is fixed or contingent—

Most Chapter 7 cases are “no asset cases” in
whi ch the trustee receives only the statutory

m ni mum conpensation of $60. 11 U S.C A

8 330(b). Any conpensation above this anpunt
i's contingent upon the trustee’s recovery of
assets for the benefit of the estate. Mvant’s
conpensation in this case was primarily
dependent upon Movant prevailing in the
adversary proceedi ng agai nst Chrysler

Fi nanci al .

Time limtations inposed by the client or the
ci rcunst ances—

Movant concedes that there were no unusual tine
limtations inposed.

The anmpbunt invol ved and the results obtai ned—

Movant, Respondents, and the United States
Trustee hotly dispute this factor. Mvant
contends that the favorable results in this
case were the result of his efforts as trustee.
Respondents and the United States Trustee argue
that the favorable results were due to the
efforts of Movant’s law firm Harris & Liken.

The Court is persuaded that both Mywvant and
Harris & Liken are responsible for the
favorabl e results. Mvant, through his skills
as trustee, recognized that the estate had a
potential cause of action against Chrysler
Financial. Movant, as trustee, evaluated the
settlenment offers made by Chrysler Financial.
Movant’s law firm Harris & Li ken, handl ed the
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10.

11.

12.

adver sary proceedi ng.

The experience, reputation, and ability of the
attor ney—

Movant has served as a Chapter 7 trustee for
twenty-two years. Myvant has handled a
substantial nunber of bankruptcy cases. Mvant
perfornms his duties as a trustee in a conpetent
manner .

The “undesirability” of the case—

This was not a factor except that the
litigation against Chrysler Financial in the
adversary proceeding was difficult and the
out cone uncertain.

The nature and | ength of the professional
relationship with the client—

This is not a factor in this case.
Awards in simlar cases—

Movant argues that this is the nost inportant
factor in his conpensation request. Mvant
argues that this Court has traditionally

awar ded the maxi num statutory conpensation. |[f
the Court has created the inpression that a
trustee is “entitled” to the maxi mum statutory
conpensation, then the Court now, through this
opinion, clearly states that all applications
by trustees must be based upon the criteria set
forth in section 330. The Court notes that
section 326 does not authorize a trustee’'s
conpensation. Section 326 sinply fixes the
maxi mum conpensation that a trustee can
recover.
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In this bankruptcy case, Mwvant has item zed 84.3
hours of nonduplicative services he has rendered as trustee.
Movant has tinely adm ni stered the bankruptcy estate. Mvant
recogni zed a potential recovery from Chrysler Financial. That
recovery is the primary asset of the estate. There will be a
substantial distribution to parties in interest. \Wen the
Court considers the criteria set forth in section 330 and the
applicable case law, the Court is persuaded that Moywvant should
be awarded $20,000 in conpensation. The Court notes that this
award, if nade solely on an hourly basis, would be $237.25 per
hour .

Movant al so requests rei nbursenent for certain

expenses. Movant item zes the foll ow ng expenses: 2!

Trustee’ s Bond $1, 012. 45
St or age Expense 812. 45
Pr of essi onal Expense 291. 38
Tel ephone and f ax 245. 00
Post age and copyi ng 135. 00
Case Specific Bond 1,485. 00

$3, 981. 28

The Court is persuaded that these expenses were

necessary for the performance of Movant’s duties as trustee.

21 See Trustee's Application for Conpensation,
Conpensati on and Expenses Wrksheet (filed Dec. 19, 2000);
Harris & Liken Cient Billing Wrksheet at 7-8 (filed Feb. 22,
2001) .
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The Court is persuaded that Movant is entitled to
rei mbursenent of these expenses.

An order in accordance with this nmenorandum opi ni on
will be entered this date.

DATED the 27th day of April, 2001.

ROBERT F. HERSHNER, JR
Chi ef Judge
United States Bankruptcy Court
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