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VEMORANDUM OPI NI ON

This matter cones before the Court on Mdtion to Displace
the Priority Caimof the Internal Revenue Service
(“Respondent”) and on Mdtion to Modify Plan after Confirmation
filed by Debtor Loren L. Driskell (“Debtor”). This is a core
matter within the nmeaning of 28 U S.C. §8 157(b)(2)(L) and (O.
After considering the pleadings, evidence and applicable
authorities, the Court enters the follow ng findings of fact
and concl usions of law in conformance wth Federal Rule of

Bankruptcy Procedure 7052.

Fi ndi ngs of Fact

The Court confirmed Debtor’s Chapter 13 plan on Novenber
21, 1994. Respondent held a Section 507 priority tax claim
for $74,318.56, of which Debtor’s plan proposed to pay one
hundred percent in accord wwth 11 U S.C. § 1322(a)(2).
Respondent’ s tax cl ai m appears to have been assessed agai nst
Debtor in the context of Debtor’s crimnal activity from
Novenber 1, 1986 to Decenber 31, 1988. Debtor pleaded guilty
to one count of conspiracy to |launder currency and two counts
of subscribing to a false incone tax return on Cctober 16,
1991.

On January 13, 2000, the Chapter 13 Trustee noved to

di sm ss Debtor’s case, alleging that the plan could not be



conpleted within five years of confirmation. On of February
3, 2000, Debtor noved to displace Respondent’s priority claim
of which $47,000. 00 renmai ns unpaid, and on April 20, 2000, he
noved to nodify his plan.

Debt or proposes to pay Respondent’s priority claim
outside the plan. If allowed to do so, he can pay the Chapter
13 Trustee $7,000.00. Such anpbunt that will allow himto
conpl ete schedul ed paynents to his general unsecured creditors
and pay anticipated adm nistrative expenses. Respondent,
whi ch al so hol ds a general unsecured claimfor $23,294. 00,

objects to both notions.

Concl usi ons of Law

Debt or argues Respondent will suffer no injury if the
Court grants his notions, and that Debtor will enjoy the
br oader discharge afforded under Chapter 13. Such may be the
case, but there appears to be no provision circunventing the
requirenent, stated in 11 U. S.C. 8§ 1322(a)(2), that

(a) The plan shall —
(2) provide for full paynment, in deferred
cash paynents, of all clains entitled to
priority under section 507 of [the Code],
unl ess the holder of a particular claim
agrees to a different treatnent of such

clainf.]
11 U.S.C. 8§ 1322(a)(2) (enphasis added). As the enphasized

| anguage i ndicates, Section 507 priority clains may be paid



other than as prescribed in Section 1322(a)(2) only if the

claimhol der agrees. See In re Jones, 231 B.R 110, 112

(Bankr. N.D. Ga. 1999).
Debtor cites no authority pursuant to which the Court
m ght grant his notions over Respondent’s objection. In

Matter of Ungar, 104 B.R 517 (Bankr. N.D. Ga. 1989), though

the court considered a Section 507 priority tax claimpaid
outside the plan, it addressed the dischargeability of such

clains paid thus. See Matter of Ungar, 104 B.R at 518-109.

The court did not address the question that woul d have been
raised if the Section 507 priority tax claimhol der had
refused to agree to having its claimpaid outside the plan,
and though it is not specifically stated, it is probably the
case that the claimhol der agreed to be paid outside the plan.
Debtor’s notions nmust be denied. He may not displace
Respondent’s Section 507 priority tax claim nor may he,
wi t hout Respondent’s agreenent, nodify his plan to provide for
paynment of such claimoutside the plan.
An order in accordance with this opinion will be entered
on this date.

Dated this 20'" day of Novenber, 2000.

Janes D. Wal ker, Jr.
Uni ted States Bankruptcy Judge

CERTI FI CATE OF SERVI CE




|, Cheryl L. Spilman, certify that the attached and
foregoi ng have been served on the foll ow ng:

Richard M Katz
355 Cotton Avenue
Macon, GA 31201

Lillian H Lockary
Assi stant U.S. Attorney
P. O Box 1702
Macon, GA 31202

Thi s day of Novenber, 2000.

Cheryl L. Spilman
Deputy derk
United States Bankruptcy Court
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I n accordance with the nmenorandum opi nion entered on this
date, it is hereby

ORDERED t hat Debtor Loren L. Driskell’s Motion to
Di splace the Priority Caimof the Internal Revenue Service,
is DENIED; and it is hereby further

ORDERED t hat Debtor Loren L. Driskell’s Motion to Modify
his Plan after Confirmation is DEN ED.

SO ORDERED t his 20'" day of November, 2000.

Janes D. Wal ker, Jr.
Uni ted States Bankruptcy Judge
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