UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF CECRG A
ALBANY DI VI SI ON

I N RE:
CASE NO. 93-10368
DAVID A. AND VICKI B. WREN

CHAPTER 13
Debt or.
DAVID A. AND VI CKI B. WREN ) ADVERSARY PROCEEDI NG
: NO 02-1028
Plaintiff,

VS.

SALLI E MAE SERVI G NG L. P.
Def endant ,

SALLI E MAE SERVI G NG L. P.
Movant .

VEMORANDUM OPI NI ON

On Cctober 16, 2002, the court held a hearing on the Mtion
of Sallie Mae Servicing, L.P. (“Defendant”) to D sm ss Pursuant to
Bankruptcy Rul e 7012(b)(6). At the conclusion of the hearing, the
court took the matter under advisenent. After considering the
parties’ briefs and oral argunments, as well as applicable statutory
and case |law, the court nakes the foll owi ng conclusions of |aw

PROCEDURAL HI STORY

David A and Vicki B. Wen (“Debtors”) filed a Chapter 11
Bankruptcy petition on WMy 13, 1993. Debtors’ Plan of
Reor gani zation (“Plan”) was confirned on June 27, 1994. Debtors’

Pl an included full repaynent of three student | oans at 6%i nterest



anortized over thirty years. One loan, originally held by Student
Loan Marketing Association then assigned to the Departnent of
Heal t h and Human Servi ces (“DHHS Loan”), had an out st andi ng bal ance
of $57,544.14 with nonthly paynments of $345.01. Another | oan which
was a Health Education Assistance Loan (“HEAL Loan”), originally
hel d by the Loan Servicing Center, had an outstandi ng bal ance of
$21,686.01 with nonthly payments of $130.02. The third [ oan,
originally held by Geat Lakes H gher Education Corporation (“G eat
Lakes Loan”), had an out st andi ng bal ance of $32, 697.27 with nonthly
paynents of $196.04. A final decree was entered in Debtors’ case
on Cctober 28, 1994.

In June 1996, Debtors asked the court to re-open their case
so they could pursue a notion for contenpt action regarding the
HEAL Loan agai nst Def endant whi ch had been assigned the | oan. The
parties cane to a settlenent agreenent and Debtors withdrew their
notions to re-open the case and for contenpt agai nst Defendant.

On or about January 2, 2002, Debtors again asked the court to
re-open their case so they could pursue a notion for contenpt
action agai nst Defendant regarding the HEAL Loan and the G eat
Lakes Loan. On April 1, 2002, Defendant filed a notion to di sm ss
Debtors’ notion for contenpt arguing that the issue should be
brought before the court as an adversary proceeding. Debt or s

subsequently withdrew the notion for contenpt and initiated this
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adversary proceedi ng on or about August 5, 2002. On Septenber 9,
2002, Defendant filed the notion to dismss the adversary
proceeding that is currently before the court.

Def endant asserts nultiple grounds for dismssal. First,
Def endant urges that Debtors have attenpted to nodify the terns of
a non-di schar geabl e student | oan t hrough t he order of confirmation,
without the required adversary proceeding, and that such a
nodi fication viol ated Defendant’s due process rights. Therefore,
Def endant argues that Debtors’ notion for contenpt fails to state
a claimupon which relief can be granted. Second, since Debtors
asserted in their answer to Defendant’s notion to dismss that the
G eat Lakes Loan is subject to the 1996 settl enent agreenent, the
bankruptcy court |acks jurisdictionto hear the case. Lastly, even
if the court decides that it can hear the case regarding the
al | eged breach of the settlenment agreenent, Defendant asserts that
the Great Lakes Loan is not subject to the settlenent agreenent.

Debt ors contend t hat Banks v. Sallie Mae Servici ng Corporation

(ILn_re Banks), 299 F.3d 296 (4'" Gr. 2002), which was relied upon

by Defendant, is factually distinct fromthe present case. Here,
Debtors did not propose to discharge post-petition interest. Even
i f Banks applies to the present case, the conplaint is based on the
breach of the settlenent agreenent, not on the notion of a parti al

di scharge. Further, Defendant has waived its right to argue that
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an adversary proceedi ng was necessary to di scharge the student | oan
by failing to argue that very point in 1996 when Debtors filed the
first notion for contenpt. Debtors argue that they relied on
Defendant’s promses in the settlenent agreenent. Ther ef or e,
Def endant i s estopped fromargui ng that an adversary proceedi ng was
required.

CONCLUSI ONS OF LAW

It is clear fromthe record and the pl eadings that the 1996
settl ement agreenment dealt only with the HEAL Loan. If either
party w shes to pursue an action regarding that settlenent
agreenent, they nay take their case to state court. The court
m ght abstain from hearing an issue involving the settlenent
agreenent, which is a state law contract claim See 28 U S. C. 8§
1334(c). The only loan at issue here is the G eat Lakes Loan.

In considering a notion to dismss for failure to state a
claim under Federal Rule of Gvil Procedure 12(b)(6), nmade
applicable to adversary proceedings in bankruptcy by Federal
Bankruptcy Rule 7012, the court should construe the facts in the
Iight nost favorable to the plaintiff. Fep Bankr. R 7012; see Covad

Communi cati ons Conpany v. Bell South Corporation, 299 F.3d 1272,

1279 (11" Gr. 2002). "[A] conplaint should not be dism ssed for
failure to state a claimunless it appears beyond doubt that the

plaintiff can prove no set of facts in support of his claimwhich
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would entitle him to relief.” St. Joseph’s Hospital, Inc. .

Hospi tal Corporation of Anerica, 795 F.2d 948, 953 (11'" Cr. 1986)

(quoting Conley v. G bson, 355 U S 41, 45-46 (1957)).

The Banks case relied upon by Defendant nmay be good |aw.
However, Debtors’ Plan provided for full paynment of the principal
amount on the Great Lakes Loan plus 6% interest anortized over
thirty years. (See Debtors’ Confirned Plan, Docs. 31 & 67). For
Banks to be applicable, Defendant nust be able to show that the
treatment the l|oan received under the Plan resulted in the
di scharge of sone portion of a non-di schargeabl e debt. Banks, 299
F.3d at 300. Odinarily, the only way to di scharge student | oan
debt is to bring an adversary proceedi ng, which Debtors did not do
on this loan. 1d. According to Banks, Defendant woul d not be
barred by res judicata and could continue to collect on unpaid
debt, including unpaid interest not provided for through the Pl an,
under the principles of due process. 1d. at 302. However, there
is nothing in the record to showthat this is the situation in the
present case.

Def endant all eges that the original interest rate on the | oan
was 9% However, the wuncertified copy of the promssory note
submtted by Defendant in the supplenental brief to their notion
to dismss cannot be considered by the court. A 9% interest rate

on the original | oan was not stipulated or admtted to by Debtors.
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The prom ssory note was never admtted into evidence. The
prom ssory note nor its terns were nade part of the record via an
adm tted pleading, Debtors’ disclosure statement or Plan, or a
creditor’s claimfiled wth the court. Currently, there are no
grounds upon which the court can grant Defendant’s Mtion to
D sm ss Pursuant to Bankruptcy Rule 7012(b)(6). Defendant has ten
days from notice of the court’s action to file an answer to

Debtors’ Conplaint for Damages. See Fep. Banr. R 7012(a).

An order in accordance with this Menorandum Qpinion wll be
ent er ed.
DATED t hi s day of Novenber, 2002.

JOHN T. LANEY, 11
UNI TED STATES BANKRUPTCY JUDGE



