UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF GEORG A
THOVASVI LLE DI VI SI ON

IN RE:
JOSEPH LEE JORDAN, . 04-60215 JTL
Debt or . . CHAPTER 13
WELLS FARGO BANK, N A.,
Movant ,
VS.
JOSEPH LEE JORDAN,

Respondent .

MVEMORANDUM OPI NI ON

On Cct ober 26, 2004 the court held a hearing on an
ojection to Confirmation of Joseph Lee Jordan’s (Respondent)
Chapter 13 plan by Wells Fargo Bank, N. A (Mowvant). The court
allowed the parties to continue the hearing until Novenber 16
2004, in order for an appraisal to be conducted. At the
concl usi on of the Novenber 16th hearing, the court took the
matt er under advi senment. After considering the parties’ briefs
and oral argunents, as well as applicable statutory and case
| aw, the court makes the follow ng findings of fact and
concl usi ons of | aw.

PROCEDURAL HI STORY

The Debt or purchased | and and a nobile hone using a note

and security deed on August 21, 2001. The Debtor used this



home as his primary residence fromthat time until Novenber or
Decenber of 2003. At that tine, according to the testinony of
t he Debtor’s son, the Debtor noved out of the residence and the
son and his famly noved in and continue to reside there.

The Debtor filed a Chapter 13 case on March 1, 2004. The
pl an proposes to cram down the value of this property and to
pay nothing to the unsecured creditors. The Debtor’s son
testified that he is making paynents to the Chapter 13 Trustee
for the property. The paynent by the son, listed as “rent” in
the Debtor’s schedules, is $843.30, which is the exact anount
of the entire nonthly Trustee paynents. There is no other
collateral treated under the plan besides this property.

The Movant filed an Objection to Confirmati on on August
18, 2004. The hearing was held on Novenber 16, 2004 and the
court took the matter under advisenent to resolve (1) whether
real estate and nobile hone constitute the principal residence
under 11 U.S.C 8§ 1322(b), and (2) whether the Debtor’s Chapter
13 plan is proposed in good faith.

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

VWHETHER THE HOME |'S THE PRI NCl PAL RESI DENCE

A plan cannot nodify the rights of holders of a claim
secured only by a security interest in real property that is
the debtor’s principal residence. 11 U S.C 8§ 1322(b)(2). The

court nmust determn ne whether the nmobile hone and | and at issue



was the Debtor’s principal residence under this Code provision,
thus affording the Movant protection froma nodification of the
pl an.

In the present case, the house was purchased with a
Security Deed for the purpose of being the Debtor’s principal
resi dence. The Debtor did establish his residence at that
property fromthe time of the purchase until |late 2003. The
Debtor filed for bankruptcy on March 1, 2004, after he had
noved out and established another residence.

In order to determ ne whether a creditor receives
protection under 11 U S. C. 8 1322(b)(2) the court nust
determ ne whether the property is the Debtor’s principal
residence. “The courts do not agree on the rules for
determ ni ng whether the protection fromnodification in 8§
1322(b)(2) is avail able when the extent of the collateral or
the debtor’s use of the collateral changes between the tine of

the I oan and the Chapter 13 petition.” 1n re Jackson, 318 B. R

229, 231 (Bankr. MD. Ga. 2004).

In the Jackson case, Judge Hershner | ooked to the plain
meaning of 11 U S.C. 8§ 1322(b)(2) and determ ned that the
protection fromnodification is based on the circunstances at

the tinme of filing the petition. 1d. See also In re

Churchill, 150 B.R 288, 289 (Bankr. D.Me. 1993). Wile sone

courts have | ooked to the date the obligation arose, the



majority of cases and the lawin this district is that the
“critical date for deciding whether a creditor qualifies for
section 1322(b)(2) protection is the date the petition is

filed.” 1d. (citing In re Howard, 220 B.R 716, 718 (Bankr.

S.D. Ga. 1998).

In the present case, the Debtor had noved out of the
residence in |ate 2003. He subsequently filed his Chapter 13
case in March of 2004. The court finds the property was not
the Debtor’s principal residence at the tinme of filing.
Therefore, the Movant’s rights are not protected from
nodi fication under 11 U S. C. 8 1322(b)(2).

1. WHETHER THE DEBTOR' S CHAPTER 13 PLAN IS PROPOSED I N GOCD

FAI TH

The court shall confirma Chapter 13 plan if the factors
listed under 11 U.S.C. § 1325(a) are met. 11 U.S.C. §
1325(a)(3) requires that the plan “has been proposed in good
faith and not by any neans forbidden by law.” 1In the case of

In re Kitchens, 702 F.2d 885 (11th Cr. 1983), the court |isted

sonme factors a court should consider to determ ne whether a
pl an was proposed in good faith. Among the factors was “the
notivations of the debtor and his sincerity in seeking relief
under the provisions of Chapter 13.” Kitchens, at 889.

In the present case the Debtor does not currently reside

on the property at issue. The Debtor’s son lives on the



property and does not pay rent, other than paynments he makes to
the Trustee against the debt on the property. The Debtor

w shes to cram down the debt of this property under the plan.
This property is the only collateral treated under the plan and
this is a zero percent dividend plan for the unsecured
creditors. It appears the sole purpose of this plan is to save
this property, which is not the Debtor’s residence, and cram
down the debt on the property for the benefit of the non-debtor
son.

The Debtor cites In re Hunphrey, 165 B.R 508 (Bankr. M D

Fla. 1994) to support his position that the plan was proposed
in good faith. In Hunphrey, the debtors were able to keep a
non-residential, non-incone producing tract of |and under their
pl an. However, Hunphrey represents the mnority view of courts

regardi ng di sposable incone. Inre Helns, 262 B.R 136 (Bankr.

MD. Fla. 2001)(“The mnority view allows debtors to maintain
paynment of unnecessary expenses as long as they are funded
through the plan and will determ ne whether the good faith
requirenents are net if an objection is raised.” (citing In re
Bur gos, 248 B.R 446, 450 (Bankr. M D. Fla. 2000))).

In Helns, the court rejected the mnority view presented
in Hunphrey. Particularly, the court felt that the mnority
view attenpted to “essentially rewite the Code” and thwart

congressional intent by “supplanting the expense-centered val ue



judgnment required by 8 1325(b)(2) with the separate good faith
standard of 11 U.S.C. 8§ 1325(a)(3).” Helns, at 140.

In order for the court to confirma Chapter 13 plan,
“[d] ebtors nust bring forward evi dence sufficient to establish
that the particularly challenged expenditure... is reasonably
necessary for their maintenance or support or for the
mai nt enance or support of their dependents.” [d. at 140-41.
In the present case, the Debtor has failed to establish that
this expenditure is necessary for his nmaintenance or support or
that of his dependents. The property is not being used by the
Debtor for his residence, nor does it generate any incone.
Rat her, the Debtor’s non-dependent son lives there. Further,
it appears the son, who is not a dependent nor a debtor, would
be the only person to reap the benefits of this plan by
enjoying the use of the property at a cramed down value. “If
the sole purpose of a Chapter 13 plan is to restructure the
clainms of secured creditors in general, the plan is not serving

a legitimte end.” In re Stein, 36 B.R 521, 523-24 (Bankr.

MD. Fla. 1983) (citations omtted).

While this plan does neet the bal ance inquiry under the
mnority view for disposable inconme, it does not conport with
the good faith requirenents or the intent of the Code. It
seens this plan was filed in order to save this property, which

is not the Debtor’s residence, and cram down the debt on the



property for the benefit of the son, who is neither a debtor or
a dependent. This is not a proper use of the bankruptcy | aws.
Therefore, the court finds that this plan was proposed in bad

faith under 11 U S. C. 8§ 1325(a)(3) and In re Kitchens.

CONCLUSI ON

In the present case, the property was not the Debtor’s
princi pal residence when he filed the plan. Therefore, this
woul d not be the type of property that is protected under the
anti-nodification provision 11 U S.C 8 1322(b)(2). However,

t he Debtor does not |live on the property he proposes to cram
down and it is not necessary for reorganization. Based on

t hese circunstances, the plan was not proposed in good faith
under 11 U. S.C 8§ 1325(a)(3). The Debtor may provide for a
cure and reinstatenent under 11 U S.C. 8§ 1322(b)(5) so that the
son could continue to live on the property, but may not cram
down t he val ue under the plan.

The Court will deny confirmation and sustain the Mowvant’'s
bj ection. The Debtors are to file and serve a new plan in
conpliance with this opinion within 20 days. An order in
accordance wth this Menorandum Opinion will be entered.

DATED this 25'" day of March, 2005.

JOHN T. LANEY, |11
UNI TED STATES BANKRUPTCY JUDGE






