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MVEMORANDUM OPI NI ON

On February 24, 2005, the court held a hearing on the
United States Trustee’s Motion to Dismss or Transfer Venue.
At the conclusion of the hearing, the court took the matter
under advisenent. After considering the parties’ briefs and
oral argunents, as well as applicable statutes, rules, and case
| aw, the court nmekes the follow ng findings of fact and
concl usi ons of | aw.

PROCEDURAL HI STORY

The debtors in these cases are residents of Al abama who
filed voluntary petitions for bankruptcy in the Mddle District
of Georgia, Colunmbus Division. On February 24, 2005, the first
hearings were held on the United States Trustee’'s Mdtions to
Dism ss or Transfer for |nproper Venue in several cases. The
counsel for the debtors in these cases objected that the
Motions were not tinely filed as required by Bankruptcy Rul e
1014(a)(2). In addition, there were ongoing objections to the
United States Trustee’s previous Mtions to Dismss or Transfer

for Inproper Venue on other grounds. See Inre Mles, No. 04-

42238-JTL (Bankr. M D. Ga. Feb. 22, 2005); Inre Mles, No. 04-

42238-JTL (Bankr. M D. Ga. June 24, 2005).
Since February, the United States Trustee has nade several
nmore Motions to Dismiss or Transfer for |nproper Venue. Those

cases were challenged by the Debtors on either the tineliness



i ssue, or those issues raised in Mles, or both. In addition
to the hearings held on February 24, 2005, there were hearings
on the United States Trustee’'s Mdtions to Dismss or Transfer
for I nproper Venue in subsequent cases on March 1, March 21,
and June 3, 2005. The court reserved judgnent regarding the
tinmeliness of these Mdtions until letter briefs were received
by the parties and until the issues were resolved in the Mles
case. The court determned in Mles that the United States
Trustee has standing to bring these Mdtions and that the United
States Trustee Programis not violative of the uniformty
provi sion of the Constitution. Id. The court now turns to the
i ssue of tineliness.

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

In these matters, the Debtors raised the issue of whether
the United States Trustee’'s Motions to Transfer or Dismss for
| mproper Venue were tinely filed as required under Bankruptcy
Rul e 1014(a)(2). Both the United States Trustee and the
Debtors admt that there is case little lawin regard to this

i ssue.

The Debtors urge the court to establish a bright-line rule
that notions brought by the United States Trustee under
Bankruptcy Rule 1014(a)(2) after thirty days should be

considered untinely. While one court has established such a



rule for sixty days,! it appears nobst courts look to the facts

and circunstances of each case to determ ne tineliness.?
A The Sixty Day Rule

The sixty day rule is articulated in a |line of cases from
the Eastern District of Pennsylvania. “W have repeatedly held
t hat notions seeki ng changes of venue under 28 U S.C. § 1412
must be brought within 60 days after the case filing, or wll

be deened too late.” In re Deabel, Inc., 193 B.R 739, 743

(citations omtted). However, this was never a hard-and-fast
rule. Rather, it was a guideline used in conjunction with the

facts and circunstances of the case.

In First Sunmmt Devel opnent Corp., the court stated

concern about the timng of a creditor’s notion to transfer
because it was “filed beyond the 60-day benchmark.” 1989 W
118552, slip op. at *1. However, the court did not deny the
noti on based solely on the sixty day rule. Rather the court
sought reasons for the delay and | ooked at what had transpired
in the case at that point. |In answer to the court’s inquiry

about the delay, the creditor’s counsel “could provide no

1nre First Summit Devel opnent Corp., 1989 W. 118552, slip
op. at *1 (Bankr. E.D. Pa. Cct. 5, 1989); In re 1606 New
Hanpshire Avenue Assoc., 85 B.R 298, 305 (Bankr. E. D. Pa. 1988).

2Bryan v. Land (In re Land), 215 B.R 398, 403 (B.A P. 8th
Cr. 1997). See also Inre MCall, 194 B.R 590, 593 (Bankr.
WD. Tenn. 1996); In re Deabel, Inc., 193 B.R 739, 743 (Bankr.
E.D. Pa. 1996).




justification for the delay in filing, except the unexpl ai ned
failure of his client to retain himsooner.” 1d. The court
went on to state that as a result of the delay, “many natters
are already scheduled in this case, including a Plan and

Di scl osure Statenent which we shall, in our acconpanying order,

nudge towards confirmation.” |d.

Li ke First Sunmt Devel opnent Corp., the court in Deabel,

193 B.R 739, noted the sixty day rule, but then | ooked at what
had occurred in the case. The court allowed the transfer in
Deabel , even though the sixty days had passed because no
“matter of substance involving [the creditor] was litigated
prior to” the transfer notion. 1d. at 744. The court went on
to state that “it is further true that the Debtor has filed its
pl an and di sclosure statenent in this case. However, not so
much as the hearing on the disclosure statenent has as yet
transpired.... W therefore cannot conclude that sufficiently
substanti al devel opnents have transpired overall in this case
in general as to render the [creditor’s] Mdtion untinely

filed.” Id. (enphasis added).

Anot her exanpl e of the sanme court using the sixty day rule

as a guideline is found in In re 1606 New Hanpshire Avenue
Assoc., 85 B.R 298. There, the court found the creditor’s
notion to be tinmely. 1d. at 305. The creditor’s notion was

brought within the sixty days, but the court went on to note



that “the first major notion was not yet decided before the

venue- change notion was filed.” |d.

In light of these cases, it appears that, while sixty days
serves as a guideline, the court still |looks to facts and
ci rcunst ances of the case, particularly what has transpired in
the case. Further, while several cases cited used sixty days
as a benchmark, no cases were cited that found a notion filed

within thirty days of the bankruptcy filing was untimely.
B. Facts and G rcunstances Anal ysis

In Inre McCall, the court determ ned that a notion

brought by the creditor ninety-eight days after the bankruptcy
filing was tinely. The court noted the sixty day rule, but
instead considered the facts and circunstances of the case,
stating “[w hat constitutes a tinely filing of such a notion is
not governed by a statutory or rule definition.” 194 B.R 590,
592. There, the debtor did not list the creditor on his
schedul es and misled the creditor, which delayed the filing of
the notion. 1d. at 592-93. Because the “equities [did not]
favor the debtor, who allowed this situation to devel op” the

court found the notion was tinely. 1d. at 593.

Simlarly, in Bryan v. Land (In re Land), 215 B.R 398,

the court | ooked to the facts and circunstances of the case,
but determned that a notion filed after confirmati on was not

tinmely. The court noted that there was “no question that the
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venue was i nproper,” yet found the notion untinely because the
creditor had notice of the bankruptcy at |east twenty days
before the confirmation hearing and failed to act until after
the plan was confirmed. 1d. at 403. The court focused not
only on the creditor’s know edge of the filing and the |ack of
explanation for waiting to file the notion, but also that the

creditor was seeking to “undo all that had been done.” |d.

Even if a great deal of tinme has passed, that alone is not
determ native. For exanple, one court found a notion was
tinely that was filed a year and a half after the bankruptcy

was fil ed. In re EDP Medi cal Conputer Systens, Inc., 178 B.R

57 (MD. Pa. 1995). But cf. In re Jones, 39 B.R 1019 (Bankr

S.D. NY. 1984). In EDP Medical Conputer Systens, Inc., the

debtor pointed out that the novant had know edge of the
bankruptcy and failed to act. However, the court determ ned
that the novant, the United States, was not a party in interest
and therefore could not file a notion to transfer until the

adversary conplaint was filed against it. EDP Medical Conputer

Systens, Inc.,178 B.R at 63.

In contrast, the debtor in Jones brought a notion to
transfer venue a year and a half after the case was
involuntarily filed against himand the court determned it was
untinely. 39 B.R at 1020. 1In Jones, the court focused on the

“advanced stage” of the case which “would result in duplication



of adm nistrative expenses and a delay in the reorganization
process.” 1d. The court cited the Advisory Commttee Notes,
Fed. R Bankr. P. 1014(a)(1983) as authority to deny the notion

and retain the case. | d.

The Advisory Commttee Notes, Fed. R Bankr. P. 1014(a)

st at e:

Subdi vision (a) protects the parties
agai nst being subjected to a transfer except
on atimely notion of a party in interest.

If the transfer would result in fragmentation
or duplication of admnistration, increase
expense, or delay closing the estate, such a
factor would bear on the tineliness of the
nmotion as well as on the propriety of the
transfer under the standards prescribed in
subdi vision (a). Subdivision (a) of the rule
requires the interests of justice and the
conveni ence of the parties to be the grounds
of any transfer of a case or of the retention
of a case filed in an inproper district.

Id.

The court in In re Blagg, 223 B.R 795 (B.A. P. 10th G

1998), also referred to the Advisory Notes, but canme to the
opposite conclusion. Blagg dealt with a notion by the United
States Trustee to transfer for inproper venue. The debtors
clainmed that the Trustee’'s notion to transfer was untinely.
The debtors contended that the notion should have been filed
“prior to the first nmeeting of creditors, rather than nineteen
days afterwards.” 1d. at 802. The court discussed Advisory

Comm ttee Notes, Fed. R Bankr. P. 1014(a) and disagreed with



the debtors because the Trustee only | earned that the debtors
had no basis for venue after the neeting of creditors.
Further, the court found the notion tinely because “‘absolutely

not hi ng” happened in the case during that tinme.” 1d.
C. Application of Facts and G rcunstances Anal ysis

The court does not adopt a bright-line rule that notions

brought under Bankr. Rule 1014(a)(2) are untinely either thirty

or sixty days after the filing of the petition. |Instead, the
court will now turn to the facts and circunstances of the
cases.

The United States Trustee filed Motions to Transfer or
Dismss for |Inproper Venue at various tinmes in the different
cases, ranging fromseventy-three days after filing to sixteen
days after filing. |In sone cases the Mtion canme prior to the
first neeting of creditors, while in other cases the Mtion was
filed up to twenty-six days after the first neeting of
creditors. No cases were discharged or confirned before the
Motion to Transfer or Dismss was filed. However, in many of
t hese cases at the tinme the Mdtion was filed it cannot be said

that “absol utely nothing” had happened in the cases, as in
Bl agqg.
In Pickett, Case No. 04-42768-JTL, the first neeting of

creditors occurred, there were two orders avoiding liens with

creditors, and a reaffirmation agreenent before the United
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States Trustee's Motion was filed. Further, the case was
di scharged on March 11, 2005, shortly after the February 24th

hearing on the United States Trustee’s Mbdtion.

In Bruce, Case No. 04-42805-JTL, the first neeting of
creditors occurred and the Chapter 7 Trustee's report of no
assets was submtted before the United States Trustee’s Mdtion
was filed. Like Pickett, the case was discharged on March 9,
2005, shortly after the February 24'" hearing on the United

States Trustee' s Mdti on.

In McRae, Case No. 04-42887-JTL, the first neeting of
creditors occurred and a relief fromstay notion was filed
prior to the United States Trustee’'s Mdtion. Like Pickett, the
case was di scharged on March 8, 2005, shortly after the

February 24'" hearing on the United States Trustee s Motion.

I n Skinner, Case No. 04-43011, the first neeting of
creditors occurred, there was an order granting relief fromthe
stay after a hearing, and four reaffirmati on agreenents before
the United States Trustee’'s Motion was filed. Further, the
Chapter 7 Trustee filed a report of no assets on March 30,

2005, shortly after the March 21%' hearing on the United States
Trustee’s Motion. The case was discharged a nonth after the

hearing on the United States Trustee’s Mbdtion.

I n Cook, Case No. 04-42810-JTL; LaG and, Case No. 04-

42787-JTL; Cooper, Case No. 04-42754-JTL; and Burrell, Case. No

10



04-42793-JTL, the first nmeeting of creditors occurred prior to
the United States Trustee’'s Motion. Further, the cases had
confirmati on hearings on February 8, 2005, just over a week
after the Trustee’s Motion was filed and well before the March
1st hearing on the United States Trustee' s Moti on.

Confirmation orders were entered in all of these cases shortly
after the confirmation hearings took place and before the

hearing on the Trustee’ s Mbtion.

Simlarly, in Glboy, Case No. 04-42888-JTL, the first
meeting of creditors occurred prior to the United States
Trustee’s Motion. The confirmation hearing was on February 22,
2005, before the March 1%t hearing on the United States

Trustee’s Motion, and it was subsequently confirned.

Finally, in Cochran, Case No. 05-40483 and Carr, Case No.
05-40559-JTL, the first neeting of creditors occurred before
the United States Trustee’'s Mtion was filed. Further, the
cases had confirmation hearings on June 6, 2005, just days
after the June 3 hearing on the United States Trustee’'s
Motion. Orders were entered confirmng these cases shortly

after the confirmati on hearings.

There are “sufficiently substantial devel opnents” that
have transpired in the foregoing cases prior to the Mtion by

the Trustee. See First Sunmmt Devel opnent Corp., supra at 5-6.

There is no evidence that the Debtors in any of these cases

11



deliberately msled the United States Trustee so that the

equities would not favor them |like in McCall. Supra at 6.

Due to the proximty in time of the United States Trustee’s
Motions and the tine of discharge or confirmation of these
cases, it is determ ned that the cases were in an *“advanced
stage” which “would result in duplication of adm nistrative
expenses and a delay in the reorgani zation process.” See Jones
and Advisory Commttee Notes, Fed. R Bankr. P. 1014(a), supra

at 7-8.

Further, in Pickett, Bruce, and Skinner, there had been
reaffirmation agreenents, orders avoiding |iens, an order
granting relief fromthe stay, and a Trustee’s no asset report.

These cases are not |ike 1606 New Hanpshire Avenue Assoc.,

where “the first major notion was not yet decided before the

motion was filed.” Supra at 5-6.

For the foregoing reasons, the United States Trustee’'s
Motions to Transfer or Dism ss for |Inproper Venue in the above

cases are denied as untinely.

However, in Kirkland, Case No. 05-40241, and Voss, Case
No. 05-40018, the United States Trustee’'s Mdtion and the
hearing on the Mdtion occurred prior to the first neeting of
creditors, the Chapter 7 Trustee' s report of no assets, and the

di scharge of the cases. Like 1606 New Hanpshire Avenue Assoc.,

“the first major notion[s] [were] not yet decided before the

12



nmotion[s] [were] filed.” Supra. Therefore, in Voss and
Kirkland the United States Trustee’'s Mdtions are tinely and the
court will grant the Motions to Dismss or Transfer for

| mproper Venue in these cases.

CONCLUSI ON

As the court has determ ned that the United States
Trustee’s Motions to Dismss or Transfer for |nproper Venue in
the Pickett, Bruce, MRae, Cook, LaG and, Cooper, Burrell,

G | boy, Skinner, Cochran, and Carr cases are untinely, the
court will deny Motions to Dismss or Transfer Venue in these

cases.

The court finds that the United States Trustee’ s Mtions
in the Voss and Kirkland cases are tinely. Therefore the court
will grant the United States Trustee’'s Motion to Transfer Venue

in these cases.

Orders in accordance with this Menorandum Qpinion will be

entered denying the United States Trustee’'s Mdtion to D sm ss
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or Transfer Venue in the Pickett, Bruce, MRae, Cook, LaG and,
Cooper, Burrell, G 1boy, Skinner, Cochran, and Carr cases, and
transferring the Voss and Kirkland cases to the United States

Bankruptcy Court for the Mddle District of Al abanma.

DATED t his 15'" day of July, 2005.

JOHN T. LANEY, |11
UNI TED STATES BANKRUPTCY JUDGE

14



