UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRICT OF GEORA A
CCLUMBUS DI VI SI ON

I N RE:
TRENT H & PATRICIA A. M LES 04- 42238 JTL

Debt or s. : CHAPTER 13

MVEMORANDUM OPI NI ON

On Cct ober 29, 2004, the court held a hearing on the
United States Trustee’s Motion to Dismss or Transfer Venue.
At the conclusion of the hearing, the court took the matter
under advisenent. After considering the parties’ briefs and
oral argunents, as well as applicable statutes, rules, and case
| aw, the court nmekes the follow ng findings of fact and
concl usi ons of | aw.

PROCEDURAL HI STORY

The Debtors filed a voluntary Chapter 13 petition in the
M ddle District of Georgia, Colunbus Division on Septenber 16,
2004. The Debtors listed their address in Phenix Gty,
Al abama. The United States Trustee filed a Mdtion to Dism ss
or Transfer Venue on Cctober 7, 2004. At the hearing on
Cct ober 29, 2004, the Debtors presented three main argunents.
First, the Debtors argued that the court should revisit its

decision in Iln re Sw nney, 300 B.R 388 (Bankr. MD. Ga. 2003);

aff'd, Swinney v. Turner, 309 B.R 638 (MD. Ga. 2004);

dism ssed as a nonfinal order, Swinney v. U S. Trustee, No. 04-




12639-FF (11th Cr. Aug. 11, 2004). Second, the Debtors argued
that the United States Trustee was not a party in interest with
standing to file a notion to dismss or transfer due to
i nproper venue. Finally, the Debtors argued that the United
States Trustee Programis unconstitutional because it does not
apply in all fifty states and is therefore not a uniformlaw
respecting bankruptcy. The constitutional issue was reserved
and briefs were submtted regarding the issues of
reconsi deration of the Sw nney decision and the United States
Trustee’'s standing to bring the notion.

The court did not reject its earlier position fromthe
Swi nney case. The court also determned that the United States

Trustee had standing under 11 U S.C. 8 307. Inre Mles, No.

04-42238-JTL (Bankr. M D. Ga. Feb. 22, 2005). Now the court
addresses the constitutional challenge.

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

The United States Trustee Programis not inplenented in
North Carolina or Alabama. At first this was a tenporary
measure, but later under the Federal Courts I|Inprovenent Act of
2000, Pub L. 106-518 8501, 114 Stat. 2421 (2000), North
Carolina and Al abama were allowed to remain outside the United
States Trustee programindefinitely. The issue is whether this
di screpancy constitutes a violation of the constitutional

mandat e that Congress “establish ... uniformLaws on the



subj ect of Bankruptcies.” U S. Const. Art. |, 8 8, cl. 4.

The Debtors suggest that the court could find either that
the United States Trustee Program or that the Federal Courts
| mprovenent Act fails to nmeet the constitutional requirenment of
uniformty. However, the lack of uniformty that the Debtors
conplain about is not the United States Trustee Programin and
of itself, rather it is that the programis not applied in
Al abama or North Carolina. Thus, the issue revolves around the
Federal Courts Inprovenent Act, which enables the Bankruptcy
Adm ni strator Program and the United States Trustee Programto
co-exi st.

The United States Trustee presented three main argunents:
1) that the Debtors cannot carry their burden to invalidate the
statute, 2) that the Debtors lack standing to challenge the
constitutionality of the United States Trustee Program and 3)
that the United States Trustee Program and t he Bankruptcy
Adm ni strator System do not violate the uniformty cl ause.

Al t hough the Federal Courts Inprovenent Act, which allows
certain states to not participate in the United States Trustee
Program may appear violative of the uniformty provision of
the Constitution, the Debtors have not carried the heavy burden
to invalidate the statute. Further, the Debtors failed to show
that they would be injured by having their case adm ni stered by

t he Bankruptcy Adm nistrator Programrather than the United



States Trustee Program Thus, the Debtors do not have standing
to challenge the constitutionality of the Federal Courts
| nprovenent Act.
l. BURDEN

The Eleventh Circuit set forth the rule for the burden a
nmovi ng party bears to challenge the constitutionality of a
statute:

The general rule is that for a facial
challenge to a legislative enactnent to
succeed, the chall enger nust establish
that no set of circunstances exists
under which the Act would be valid. The
fact that a | egislative act m ght
operate unconstitutionally under sone
concei vabl e set of circunstances is
insufficient to render it wholly
invalid. This heavy burden nmakes such
an attack the nost difficult chall enge
to mount successfully against an

enact ment .

Horton v. Gty of St. Augustine, 272 F.3d 1318, 1329 (11th Gr

2001) (citations omtted).

This is a difficult standard to neet in order to chall enge
the legislation. The Debtors have not carried this burden
because they have failed to show that cases are adm nistered
any differently between the Bankruptcy Adm nistrator Program
and the United States Trustee Program The Debtors have failed
to show that “no set of circunstances exists under which the
Act woul d be valid” because the |aw could be construed as

uniformif the prograns operate the sane. Thus, this heavy



burden is not net in the present case.
1. STANDI NG
The United States Trustee states that there are three
wel | -settled requirenents for constitutional standing:
First, the plaintiff nust have suffered
an ‘injury in fact’ -- an invasion of a
legally protected interest which is (a)

concrete and particularized, and (b)
actual or imm nent, not conjectural or

hypot hetical. Second, there nust be a
causal connection between the injury and
t he conduct conplained of.... Third, it

must be likely, as opposed to nerely
specul ative, that the injury wll be
redressed by a favorabl e deci sion.

United States v. Hays, 515 U. S. 737, 742 (1995)(quoting Lujan

v. Defenders of WIldlife, 504 U S. 555, 560-61 (1992)).

The Debtors are residents of Al abama, which inplenents the
Bankruptcy Adm nistrator System but have filed for bankruptcy
protection in Georgia, which is under the United States Trustee
Program The Debtors have not alleged or established that the
Bankruptcy Admi nistrator Program and the United States Trustee
Program adm ni ster cases any differently. The Debtors have not
shown any harmthey wll suffer by having their case
transferred to a Bankruptcy Court in a state that does not
participate in the United States Trustee Program In fact,
they seemto indicate that the programis a bureaucratic norass

that should be dismantled. See Debtors’ Brief, p. 11 (“Wile a

finding that the United States Trustee Programis



unconstitutional thereby dismantling an inefficient expensive
bureaucracy and replacing it with the bankruptcy adm ni strator
systemor private trustee mght be worthwhile....”).

The Debtors are residents of a state under the Bankruptcy
Adm ni strator Program which is fatal to their argunent. The
Debtor cites authority which indicates that the United States
Trustee Programis |less efficient than the Bankruptcy

Adm ni strator Program See St. Angelo v. Victoria Farns, Inc.,

38 F.3d 1525, 1529-32 (9th Gr. 1994); Dan J. Schul man, The

Constitution, Interest G oups, and the Requirenents of

Uniformty: The United States Trustee and the Bankruptcy

Adm nistrator Prograns, 74 Neb. L. Rev. 91, 123-27 (1995);

Peter C. Al exander, A Proposal to Abolish the Ofice of the

United States Trustee, 30 U Mch. J.L. Reform1l (1996). The

Debt ors have not shown that they are harned under the
Bankruptcy Admi nistrator Program therefore they do not neet
the first prong of the test presented in Hays. An “injury in
fact” is required for the second and third prongs as well.
Therefore, the Debtors |ack standing.

The issue of who woul d have standing to address whet her
the two systens neet the uniformrequirenent is addressed in
t he Al exander article, which discusses the constitutional

chal l enge presented in St. Angelo and indicates that only a

debtor in a case filed in Al abanma or North Carolina would be



able to successfully raise the constitutional issue. 1d. at

18- 21. In St. Angelo, the debtors in a United States Trustee

Program obj ected to paying the Trustee fees, because those
debtors in a Bankruptcy Adm nistrator Program state were not
required to pay fees. The Ninth Crcuit agreed that this
violated the uniformty requirenent, but instead of “relieving
the debtor frompaying the United States Trustee fees, as [the
debtor] had requested” the court held that the Bankruptcy

Adm ni strator Programwas unconstitutional. 1d. at 18. This
Ninth Crcuit decision had no binding effect because the two
states under the Bankruptcy Adm nistrator Programare in the
El eventh Circuit (containing Al abama) and the Fourth Crcuit
(containing North Carolina).

Al exander states that until a simlar challenge is nounted
fromone of those states under the Bankruptcy Adm nistrator
Program the Ninth Crcuit’s decision will have no practi cal
effect. Further, Al exander notes that such a challenge wll
never happen because “[n]o reasonable debtor in North Carolina
or Alabama will object to paying |ess noney to a Bankruptcy
Adm ni strator than the debtors in the other forty-eight states

pay to a U S. Trustee.” [d. at 20 (Subsequent to St. Angelo

and this article, 28 U S.C. 8§ 1930 (a)(7) was added to all ow
the collection of the sane fees fromdebtors in courts in

states that are not a part of the United States Trustee



Progran .

It seens that the problemwith this reasoning is that no
debtor in North Carolina or Al abama can show an injury in fact
as required under Hays. Instead, the proper vehicle to
question the constitutionality of the United States Trustee
Program woul d be a debtor residing in the Eleventh or Fourth
Crcuit in a state wwth the United States Trustee Program For
exanple, if the Mles were residents of Georgia and wanted to
file in Alabama, they m ght be able to show an injury in fact
by not being a part of the Bankruptcy Adm nistrator Program
If affirmed at the Eleventh Crcuit Court of Appeals, the
deci sion woul d be bindi ng on Al abansa.

In addition to not being harned by the Bankruptcy
Adm ni strator Program the Debtors do not have an injury in
fact by being required to file in the proper venue. The
Debtors wish to file their case in Colunbus, Ceorgia rather
than Phenix Cty, Al abana. However, the proper venue for these
Al abama residents is in their home state. They cannot
logically argue that filing in the inproper venue is a legally
protected interest. Further, the Debtors have |egal recourse
to change venue, since they could file in the appropriate
district and then nove to transfer for convenience.

The Debtors are not being harned by having their case

adm nistrated in Al abama by the Bankruptcy Adm ni strator



Programrather than the United States Trustee Program | ndeed,
it appears fromtheir own argunent that they nmay even be better
of f under the Bankruptcy Adm nistrator Program Under Hays,

because the Debtors have not suffered an “injury in fact” they

do not have standi ng.

[11. THE UNI FORM TY CLAUSE

As the court has determ ned that the Debtors do not have
standing to bring this notion and have not net their burden, it
is not required to reach the issue of whether the Federal
Courts I nprovenent Act of 2000, Pub L. 106-518 8501, 114 Stat.
2421 is constitutional. “Prior to reaching any constitutional
questions, federal courts nust consider nonconstitutional

grounds for decision.” Jean v. Nelson, 472 U S. 846, 854

(1985)(citations omtted). Therefore, the court will not reach

this issue.

CONCLUSI ON

As the court has determ ned that the Debtors do not neet
t he heavy burden to challenge the constitutionality of the
Federal Courts Inprovenent Act and do not have standing, the
court will grant the United States Trustee’'s Motion to Dism ss
or Transfer Venue in this case. Wile it is unclear why the
United States Trustee's office would exert so nmuch tine,
effort, and resources in prosecuting these change of venue

nmotions, which result in lost fees to the United States Trustee



Program and the trustees it supervises, the | aw supports the
not i on.

An order in accordance with this Menorandum Opinion wil|
be entered transferring this case to the United States
Bankruptcy Court for the Mddle District of Al abama

DATED t his 24'" day of June, 2005.

JOHN T. LANEY, |11
UNI TED STATES BANKRUPTCY JUDGE
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