UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF GEORG A
CCLUMBUS DI VI SI ON
I N RE:
TRENT H & PATRICIA A. M LES 04- 42238 JTL

Debt or s. : CHAPTER 13

MVEMORANDUM OPI NI ON

On Cct ober 29, 2004, the court held a hearing on the
United States Trustee’s Motion to Dismss or Transfer Venue.
At the conclusion of the hearing, the court took the matter
under advisenent. After considering the parties’ briefs and
oral argunents, as well as applicable statutes, rules, and case
| aw, the court nmekes the follow ng findings of fact and
concl usi ons of | aw.

PROCEDURAL HI STORY

The Debtors filed a voluntary Chapter 13 petition in the
M ddle District of Georgia, Colunbus Division on Septenber 16,
2004. The Debtors listed their address in Phenix Gty,
Al abama. The United States Trustee filed a Mdtion to Dism ss
or Transfer Venue on Cctober 7, 2004. At the hearing on
Cct ober 29, 2004, the Debtors presented three main argunents.
First, the Debtors argued that the court should revisit its

decision in Iln re Sw nney, 300 B.R 388 (Bankr. MD. Ga. 2003);

aff’d, Swinney v. Turner, 309 B.R 638 (MD. Ga. 2004);

dism ssed as a nonfinal order, Swinney v. U S. Trustee, No. 04-




12639-FF (11th Cr. Aug. 11, 2004). Second, the Debtors argued
that the United States Trustee was not a party in interest with
standing to file a notion to dismss or transfer due to

i nproper venue. Finally, the Debtors argued that the United
States trustee programis unconstitutional because it does not
apply in all fifty states and is therefore not a uniformlaw
respecting bankruptcy. The constitutional issue was reserved
and briefs were submtted regarding the issues of

reconsi deration of the Sw nney decision and the United States
Trustee’'s standing to bring the notion.

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

VWHETHER THE COURT SHOULD REVI SIT THE SW NNEY DECI SI ON

The Debtors first asked that the court revisit its
decision in Swnney in |light of a case subsequently deci ded by
Judge Kennedy in the Western District of Tennessee, In re
Jordan, 313 B.R 242 (Bankr. WD. Tenn. 2004). This court has
al ready addressed the issues raised in the Jordan case in the
Swi nney decision. Further, this court’s decision in Sw nney
was affirmed by the District Court. The case was appealed to
the Eleventh Circuit Court of Appeals and the appeal was
di sm ssed because the order was deened not to be a final order
This court has read and consi dered the Jordan decision, but is
not persuaded to change its position and will adhere to the

previ ous decision in Sw nney.



1. WHETHER THE UNI TED STATES TRUSTEE | S A PARTY | N | NTEREST

W TH STANDI NG TO DI SM SS OR TRANSFER A CASE DUE TO

| MPROPER VENUE

Next, the Debtors asked that the court consider whether
the United States Trustee has standing to bring a notion to
dism ss or transfer a case due to inproper venue. This issue
was not argued or addressed in the Sw nney case.

The Debtors claimthat the United States Trustee | acks
standi ng under two main argunents. First, the Debtors argue
that section 307 of the Code does not give the United States
Trustee standi ng because 8 307 is limted by duties enunerated
under 28 U.S.C. 8 586. Second, the Debtors argue that to be a
party in interest under Rule 1014(a)(2) of the Federal Rules of
Bankruptcy Procedure, the United States Trustee nust have a
pecuniary interest in the matter and that only parties in
interest may bring a Motion to Dism ss or Transfer Venue under
that rule.

A Whet her the United States Trustee's has standi ng

under 11 U.S.C. 8§ 307

Section 307 of the Code provides that the Trustee “may
rai se and may appear and be heard on any issue.” 11 U S. C 8§
307. The Debtors argue that despite the broad | anguage, 8§ 307
does not give the United States Trustee standi ng because the

authority is subject to those duties enunerated in 28 U S.C. 8§



586.

There are three main problens with this conclusion: (a) it
ignores the plain | anguage of 8 307, (b) it is not based on any
authority, (c) it ignores the Congressional intent of § 307.

First, it appears on the face of 11 U. S.C. 8§ 307 that the
United States Trustee has standing to bring such a notion
because it states that the United States Trustee “may rai se and
may appear and be heard on any issue in any case or proceeding
under this title but may not file a [Chapter 11] plan....”
There is nothing in the Code or in any case law which limts
the United States Trustee’'s ability to be heard under this
provi si on.

The Debtors argue that the United States Trustee is
limted by 28 U S.C. § 586, which outlines the duties of the
United States Trustee. The Debtors do not cite any authority
for this proposition. Further, this argunent is flawed because
there is nothing in the Code which suggests that this list is
exclusive. In addition, there are provisions in the Code which
give the United States Trustee duties that are not specifically
mentioned in 8§ 586. See 11 U.S.C. § 707(b); 11 U.S.C. 8§
707(a)(3); 11 U.S.C. § 1112(b); 11 U.S.C. & 110(j).

Finally, the statenents of Congress when adopting 11
US. C 8§ 307 indicate that it was not neant to be limted to

t hose duties found in 28 U S.C. § 586.



The U. S. Trustee is given standing to raise, appear,
and be heard on any issue in any case or proceedi ng
under title 11, U S. Code - except that the U S
Trustee may not file a plan in a chapter 11 case. In
this manner, the U S. Trustee is given the sanme right
to be heard as a party in interest, but retains the
di scretion to decide when a matter of concern to the
proper adm nistration of the bankruptcy | aws should
be rai sed.

H R Rep. No. 99-764, at 27 (1986), reprinted in 1986
U S.C.C AN 5227, 5240.

The court does not find the Debtors’ argunent under 11
US C 8§ 307 to be persuasive due to the plain |anguage of the
statute, the lack of authority tolimt to the United States
Trustee to those duties listed in 28 U . S.C. 8§ 586, and the
| egislative history to the contrary of such a limtation

B. VWhet her the United States Trustee's has st anding

under Federal Bankruptcy Rule of Procedure 1014

The Debtors argue that under Rule 1014, which governs a
nmotion to dismss for inproper venue, the United States Trustee
| acks standing. Rule 1014(a)(2) of the Federal Rules of
Bankruptcy Procedure provides that:

[when] a petitionis filed in an inproper district,
on tinmely notion of a party in interest and after
hearing on notice to the petitioners, the United
States trustee, and other entities as directed by the
court, the case nmay be dism ssed or transferred to
any other district if the court determ nes that
transfer is in the interest of justice or for the
conveni ence of the parties.

Fed. R Bankr.P. 1014(a).

The Debtors argunment is that the United States Trustee is

not a party in interest, and therefore |l acks standing to bring



such a notion. The court has already addressed the |egislative
hi story that indicates that Congress intended the United States
Trustee to be the equivalent of a party in interest, but retain
di scretion to raise issues. See supra p. 4-5.

In addition, the Debtors’ argunent is problenmatic because
Fed. R Bankr. P. 1014(a)(2) requires that the United States
Trustee is served wwth notice of a hearing to consider a notion
to dismss or transfer venue. The Debtor fails to address why
notice upon the United States Trustee would be required if the
United States Trustee was precluded fromraising venue issues.

When conbined with the earlier discussion of 11 U S.C. §
307, the requirenment of service upon the United States Trustee
| eads to the conclusion that issues of venue are within the
United States Trustees responsibilities.
[11. WHETHER THE UNI TED STATES TRUSTEE PROGRAM | S

UNCONSTI TUTI ONAL

The court did not ask for this issue to be briefed
initially. Having now decided that the United States Trustee
does have standing, if the Debtors wish to be heard on this
issue they are to file a brief within thirty (30) days. The
United States Trustee will have twenty (20) days to respond.

CONCLUSI ON

The court finds that the United States Trustee has

standing to bring a notion to dismss or transfer due to



i nproper venue. The parties are to submt briefs regarding the
constitutionality of the United States Trustee Programw thin
the tines allotted.

DATED this __ day of February, 2005.

JOHN T. LANEY, |11
UNI TED STATES BANKRUPTCY JUDGE



