UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF GEORG A

I N RE

CERSEY, HOVER E. & ETHEL J., ; CASE NO 03-72005 JTL
Debt or s, : CHAPTER 13

LEDFORD, BRANDON R., ; CASE NO. 04-70311 JTL

Debt or . ) CHAPTER 13

FARVERS FURN TURE
Movant ,
VS.

CERSEY, HOMER E. & ETHEL J.,
Respondent s,

LEDFORD, BRANDON R.,
Respondent .

MVEMORANDUM OPI NI ON

On Cct ober 26, 2004, the Court held a Confirmation Hearing
in the Homer E. & Ethel J. Cersey, and Brandon R Ledford
(“Debtors”)bankruptcy cases. Creditor Farmers Furniture
(“Farmers”)objected to confirmation in both of the cases
because the Debtors’ plans did not include the collateral
securing all of the Notes executed by Debtors with Farners.
Farners al so disputed the value of the collateral and the
proposed interest rate. Because the issues were substantially
the sane in both cases, the Court will address both of the

cases at one tinme. The main issue presented to the Court is



whet her the contracts withstood the Transformati on Rule so that
Farnmers retained its purchase noney security interest (“PNVSI”).

CONCLUSI ONS OF LAW

“To determ ne whether a security interest is a purchase
nmoney security interest, the Court nust | ook to the rel evant

state law.” In re Franklin, 75 B.R 268 (Bankr. MD. Ga. 1986)

The applicable code provision is OC GA § 11-9-103 (2001)
(originally enacted as O C G A 8§ 11-9-107).

The Debtors rely on In re Hughes, 230 B.R 213 (Bankr.

MD. Ga. 1998) for the proposition that PMSIs are transfornmed
by exercising cross-security clauses. Wile this is correct,
the contracts in this case have been witten with an allocation
met hod so as to conformw th the decision in Hughes.

I n Hughes, the court noted that “[t]he effect of having
exercised the cross-security provisions is that both
Def endants’ PMSIs are transformed into ordinary security
interests, unless there is a contractually provided allocation

method.” [d. at 224 (enphasis added). (See also Southtrust

Bank of Al abana v. Bor g-\Warner Acceptance Corp., 760 F.2d 1240,

1243 (11th Cr. 1985)(“Unless a |l ender contractually provides
sonme nethod for determ ning the extent to which each item of

col l ateral secures its purchase noney, it effectively gives up

it purchase noney status.”). Further, in Snap-On Tools v.
Freeman, 956 F.2d 252 (11th Cr. 1992), the court held that in

order “to enforce a PMSI that consolidates a custoner’s secured



debts... the |l ender nmust provide sonme nethod ‘for determning
the extent to which each itemof collateral secures its

purchase noney.’” 1d. at 255 (citing Southtrust, 760 F.2d at

1243). In the present case the contracts at issue do provide
an allocation nethod in conpliance with the decision of this
court in Hughes and with the Eleventh Crcuit decisions in

Snap-On Tool s and Sout htrust.

The | anguage used in the contracts at issue in the Cersey
case and in two of the contracts in the Ledford case state:

Seller retains its security interest
only in the purchase price (including
installation costs and sales tax) in
mer chandi se purchased on such previous
contract(s) which has not been fully
paid for in full as of this date. For
t he purpose of determ ning which itens
have been paid for, each paynent shal
be allocated in accordance with any
mandat ory provi sions of applicable |aw,
and in the absence of such provisions,
each paynent shall be allocated in the
follow ng order: all sales taxes, al
finance charges, all insurance charges,
all delinquency charges, all court
costs, all dishonored paynent fees, al
delivery charges, all set-up or
installation fees, and then to the
purchase price of each itemin order of
earlier itens paid for first, and in the
case of multiple itenms purchased on the
sane day, in order of |esser val ued
itens paid for first. However the
anount of any down paynent on this
contract shall be allocated inits
entirety to this contract and to the
purchase price of the iten(s) purchased
in order of |esser-valued itens paid for
first. As a particular itemis deened
fully paid in this manner, Seller’s
security interest in that item shal
term nat e.



Thi s contract does have an allocati on nethod, thus the
Seller’s PMSIs are enforceabl e. However, the contracts used
in the Ledford case in 2001 are not allocated in accordance

W th Snhap-On Tools. The |anguage in those 2001 Ledford

contracts, utilize the “first in first out” basis, which,

i ke Snap-On Tools, “provides no allocation anong sal es tax,

interest, and purchase price although [the creditor] nust
have intended to be paid for all three itens.” [d. 956 F.2d
at 255. So the consolidation of the previously purchased
riding nower with the entertainnent wall transforned the
PMSI in the nower into an ordinary security interest. The
entertai nment wall was consolidated under the new contract
containing the allocation nmethod in the purchase of the
dining roomset, and so the PMSI in that collateral is

r et ai ned.

Thus, Farmers Furniture’'s PMSIs are enforceabl e agai nst
the Cerseys for the washer, dryer and riding nower, and
against M. Ledford for the cantorder, dining roomset, and
entertai nnent wall, but not the riding nower, which was
consol i dat ed under a contract w thout an allocation nethod.

Therefore, the Court will deny confirmati on because the
Debtors’ plans do not include the all of the PNSI
collateral. The Debtors are to enter a new plan in
conpliance with this opinion within 20 days. An order in

accordance wth this Menorandum Opinion will be entered.



DATED this 12th day of Novenber, 2004.

JOHN T. LANEY, |11
UNI TED STATES BANKRUPTCY JUDGE



