UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF GEORG A
VALDOSTA DI VI SI ON

| N RE:
JACKIE G W LLI AVS, : CASE NO 03-70974
PATRI Cl A A. W LLI AVS, : CHAPTER 11
Debt or s, :
Cl RCLE B ENTERPRI SES, | NC., : CASE NO 03-71461

Debt or . ) CHAPTER 11

SAMJEL P. SCOTT,
Movant ,
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JACKIE G W LLI AVS,
PATRICIA A. W LLI AVS,
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Cl RCLE B ENTERPRI SES, | NC.,
Respondent .

VEMORANDUM OPI NI ON

On Novenber 24, 2003, the Court held the final day of a
mul ti -day hearing on two Motions of Samuel P. Scott (" Mvant”)
for Relief from the Automatic Stay. The nmain issue was
whet her Movant should be granted relief from the stay for

cause to pursue his state court action against Jackie and

Patricia WIllians and Circle B Enterprises, Inc. (“Crcle
B”)(collectively “Respondents”). At the conclusion of the
hearing, the Court took the matter under advisenent. The

Court has considered the evidence, the parties’ briefs and

oral argunents, as well as applicable statutory and case | aw.



Under the test set out in In re South OGakes Furniture, Inc.,

167 B.R 307 (Bankr. MD. Ga. 1994)(J. Walker), the Court
finds that cause has been shown and Movant shoul d be granted

relief fromthe stay. 1d. at 309 (citing In re Pro Footbal

Weekly, Inc., 60 B.R 824, 826 (N.D. Ill. 1986)).

THE PARTI ES CONTENTI ONS

Movant contends that relief shoul d be grant ed because al |

three prongs of the South Oaks Furniture test favor granting

the relief sought. 1d. Mvant urges that no great prejudice
w || occur to Respondents’ and their bankruptcy estates if the
case is allowed to proceed in state court. Further, Movant
contends that the hardship to Movant of starting over again in
Bankruptcy Court would considerably outweigh any hardship
suffered by Respondents if the case proceeds in state court.
Finally, Mvant argues based on the record that he has a
probability of prevailing on the nmerits of his case.
Respondents contend that the debtors and the two
bankruptcy estates will suffer great hardship if the case
continues in state court. Not only do Respondents contend
that the costs will be higher in Atlanta, Respondents all ege
they will not receive fair treatnent in Fulton County Superi or
Court (“Superior Court”). Respondents cite the special
setting of the trial, which they contend took their litigation

attorney by surprise, as an exanple of the potential for

-2



unfair treatnment. Further, Respondents contend they were not
ready for trial because Movant had not returned Respondents’
busi ness docunents in tinme for Respondents’ expert witness to
revi ewthemadequatel y. Respondents contend that the hardship
to Movant if the matter is noved to the Bankruptcy Court wl|
not outwei gh the burden on Respondents if the matter is left
in state court. Respondents argue that the Bankruptcy Court
woul d provide an efficient and orderly forumto litigate and
liquidate all clains agai nst the bankruptcy estates, including
al l eged additional lawsuits that may or may not have al ready
been filed against Respondents. Last, Respondents argue,
based on a nunber of |egal argunents, that Myvant does not
have a probability of prevailing on the nerits.

FI NDI NGS OF FACT

Jackie and Patricia WIIlians have been involved wth
conpanies doing business in the nobile hone and/or
manuf act ured hone i ndustry since the late 1950's. Wile the
specifics are disputed, a series of events took place during
t he years 2000 and 2001 i nvol ving Jackie WIIlians and actions
he prefornmed as a principal in tw conpani es naned Sweet wat er
and Apple Valley, as well as transfers that Jackie WIIians
personally made to Patricia Wllians. Mvant was a mnority
sharehol der in Sweetwater. A legal nerger of the Sweetwater

and Apple Valley entities never occurred. However , t he
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accounting of the two conpani es were conbi ned under the nane
Sweetwater at the end of 1999 and/or the begi nning of 2000.
Subsequent to the accounting nerger, all assets were
transferred out of Sweetwater and eventually ended up as
assets of Crcle B, a corporation later forned by Jackie
WIlians.

These events led to Movant filing suit agai nst Jacki e and
Patricia WIllians in Superior Court, located in Atlanta,
Georgia. At a later date, Crcle B was added as a def endant
to the action. Pre-trial activities were conducted for over
one and a half years in the state court action. W t hout
argunment by Respondents’ litigation attorney, the matter was
specially set for trial in June 2003. Counsel for Myvant has
agreed to seek a final pretrial order fromthe Superior Court
before proceeding to set the case for trial if this Court
grants his request for relief fromthe stay.

Jackie and Patricia WIllians filed for relief under
Chapter 11 of the United States Bankruptcy Code (“Code”) on
June 17, 2003 in the Mddle District of Georgia, Valdosta
Division. The filing of the petition instituted an automatic
stay, which prohibited the trial from proceeding in Superior
Court on the assigned date. Mvant filed a notion for relief
fromthe stay in Jackie and Patricia WIIlians’ bankruptcy case

on July 24, 2003 and asked this Court to determ ne that the



automatic stay did not apply to Crcle B. On Septenber 12,
2003, the day Mywvant’'s notion was set for hearing in this
Court, Crcle Bfiled for relief under Chapter 11 of the Code
in the same district and division as Jackie and Patricia
WIllianms. The hearing was continued until a later date so
Movant could file a nmotion for relief fromthe stay in the
Circle B case, allowing for both notions to be heard at the
sane tinme. The Court held the hearing over a nunber of days,
whi ch concluded with closing argunents on Novenber 24, 2003.

CONCLUSI ONS OF LAW

As an initial matter, the party opposing a notion for
relief fromthe stay bears the burden of persuasion on al
i ssues except as to equity. See 11 U S C 8§ 362(g)(1993 &
Supp. 2002). Therefore, Respondents bear the burden to show
that relief should not be granted.

The Court agrees that the test to be applied here is as

articulated in South Oakes Furniture. South OGakes Furniture,

167 B.R at 309. *“The test devel oped by courts to determ ne
if it is appropriate to lift the automatic stay and all ow t he
continuation of [a] lawsuit pending in state court i s whether:
a) Any ‘great prejudice to either the bankrupt estate or the
debtor will result fromthe continuations of a civil suit; b)
the hardship to the [non-debtor party] by maintenance of the

stay consi derably outwei ghs the hardship to the debtor; and c)
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the creditor has a probability of prevailing on the nerits of
his case.” 1d.

Respondents have not presented evidence which would
persuade the Court to believe that the burden on Respondents
to continue in state court would outweigh the hardship to
Movant if he were required to start over again in Bankruptcy
Court. Except for the issue of dischargeability of a possible
j udgenent in favor of Movant, this is a conplicated matter of
state law. The issue of dischargeability can be determ ned by
this Court at a later date once the claimis liquidated in the
state court proceeding. Adversary Proceedings are pending in
both Chapter 11 cases and this Court will determne the res
judicata effect of any findings in the state court action
Bot h Movant and Respondents have already invested al nost two
years of time on this matter in state court. Now t hat
Respondents have had tine to prepare their expert wtness, the
matter is poised for trial in Superior Court.

Last, under the third prong of the test set out in South

Cakes Furniture, Respondents have failed to refute the

evi dence put on by Mwvant. [Id. As the court in South Cakes

Furniture stated, the third prong does not require this Court

to determne that Movant will prevail on his clains. 1d. at
310. It only requires that a “probability of success” has
been denonstrated. |d. Respondents do not dispute that
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Sweetwat er’s assets becane Circle B s assets through actions
taken by Jackie WIllianms and that certain transfers from
Jackie Wllians to Patricia WIllianms did occur. The issue of
whet her these transfers are enough for Myvant to actually
prevail should not, on a notion for relief, be decided by this
Court. The issue should be left for the state court where
litigation has already started.

This Court does not find grounds to keep the autonmatic
stay in effect, which would require Movant to start over in
Bankruptcy Court with his lawsuit. Respondents have not net
their burden as spelled out in the Code and under the test in

South OGakes Furniture. See 11 U S.C § 362(g) (1993 & Supp.

2002); South Cakes Furniture, 167 B.R at 309. Therefore, the

Court will grant Movant’s Motion for Relief fromthe Automatic
Stay in both cases. An order in accordance with this
Menor andum Opi nion wi Il be entered.

DATED this day of Decenber, 2003.

JOHN T. LANEY, I
UNI TED STATES BANKRUPTCY JUDGE



