UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF GEORG A
COLUMBUS DI VI SI ON

I N RE:

SAMMY A. CAVES ' : CASE NO. 03-41518
Debt or . : CHAPTER 11

COLUMBUS BANK & TRUST CO.. CONTESTED MATTER
Movant , :

VS.

SAMWY A. CAVES
Respondent .

VEMORANDUM OPI NI ON

On January 26, 2004, the Court held the final day of
a nulti-day hearing on the Mtion of Col unbus Bank & Trust
Co. (“Movant”) for Relief from the Automatic Stay. The
mai n i ssue was whet her Movant shoul d be granted relief from
the stay to pursue its state court action against Samy A.
Caves (“Respondent”) and other co-defendants. At the
concl usion of the hearing, the Court took the matter under
advi senment . The Court has considered the evidence, the
parties’ briefs and oral argunents, as well as applicable
statutory and case | aw. Under the test set out in In re

South Oakes Furniture, Inc., 167 B.R 307 (Bankr. M D. Ga.

1994) (Wal ker, J.), the Court finds that Movant is not

entitled to relief from the automatic stay. South Oakes




Furniture, 167 B.R at 309 (citations omtted).

THE PARTI ES’ CONTENTI ONS

Movant contends that Respondent has not satisfied the

three prongs of the test set out in South Oakes Furniture.

Id. Myvant argues that Respondent has not nmet his burden
to prove that the continuance of the state court action
will greatly prejudice either Respondent’s bankruptcy
estate or Respondent personally. Movant further contends
Respondent failed to prove that any potential prejudice to
Respondent’s bankruptcy estate or Respondent, if forced to
proceed in state court, would considerably outweigh the
hardship to Movant, by maintenance of the stay. Finally,
Movant contends that it has established “a probability of
prevailing on the merits of [its] case” by show ng that
Respondent either knew of or had a duty to know of cri m nal
acts Movant alleges were commtted by Preferred Alliance,
Inc. (“P.A1.”7) and/or its agents, a corporation of which
Respondent was a sharehol der and director. 1d.

Respondent contends that his bankruptcy estate and
hi msel f personally will be greatly prejudiced if the state
court action is allowed to nove forward. Respondent argues
that he has not been able to participate in discovery or

file dispositive notions, such as a notion for summary
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j udgnent, because of the automatic stay. Furt her,
Respondent argues that if the state court proceeding is to
nove forward, that he will be unfairly associated with the
ot her defendants. |If Respondent should lose in the state
court proceeding, collateral estoppel my prevent the
Bankr upt cy Court from deci di ng t he I ssue of
di schargeability of the debt. Additionally, judicial
econony calls for the consolidation of the action in

Bankruptcy Court. As to the second prong of the test in

Sout h Cakes Furniture, Respondent argues that the prejudice
to Respondent, if the state court action nmoves forward,
consi derably outwei ghs any hardship to Movant, if forced to
nmove forward in Bankruptcy Court. |d.

Finally, Respondent argues that Mvant has not
established “a probability of prevailing on the nerits of
[its] case” because Myvant has not proven by clear and
convi ncing evidence, as required by Georgia s Racketeer
I nfl uenced and Corrupt Organizations (“R 1.C.O. ") |law, that
Respondent is guilty of RI1.C O violations. O C. G A 88§

16-14-1 through 16-14-15 (2003); South Oakes Furniture, 167

B.R at 309 (citations omtted); see Sinpson Consulting,

Inc. v. Barclays Bank PLC, 227 Ga. App. 648, 654, 490

S.E. 2d 184, 190-191 (1997). Respondent argues Movant has
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proven, at nost, that Respondent was not a very attentive
investor and director. Respondent urges that this does not
nmeet the higher standard required to find Respondent guilty
of crimnal conduct, which is required by Georgia's

RI.C.O |law. See Avery v. Chrysler Mtors Corp., 214 Ga.

App. 602, 604, 448 S.E.2d 737, 739 (1994).

FI NDI NGS OF FACT

While the facts are contested, from depositions, the
Court was able to discern a tineline of events that led to
Movant’'s Motion for Relief fromthe Automatic Stay. Prior
to August 2000, Respondent became aware of P.A. 1. through
an acquai ntance of his, Dr. Mrray New in. Respondent
testified at his deposition that about a year after he had
heard of P.A 1., but with no investigation into P.A. l. or

its business operations, he invested in the conpany.

Respondent admts that he knew very little about
P.A. 1.’ s business practices. Respondent understood that
P.A.I. sol d di scount ed services mar ket ed t hr ough
i ndependent contractors. |t was Respondent’s understandi ng

that there was noney to be made through renewals of the

di scount ed service packages. Respondent was aware that
P.A. 1. sold discounted healthcare service and vacation
pacakges. Respondent admits he knew that approximtely
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one-third of P.Al.’s custoners would request refunds.
However, Respondent contends his understanding was that
this level of requests for refunds was typical in
t el emar keting oper ati ons. Respondent adm ts to
participating in telephone conferences regarding sales
figures but stated in his deposition that he knew little
about P.A. |l.’s day-to-day operations.

Respondent’s initial investment was approximtely

$50, 000 to $100, 000, after which he owned approxi mtely 5-

8% of the conpany. After later investnents, Respondent
owned approximately 16-17% of the conpany. In total,
Respondent invested approxi mately $400,000 in P.A I. This
anmount excl udes a $200, 000 transaction t hat i's

characterized by Respondent as a transaction for tax
pur poses, conpleted at the suggestion of Respondent’s
account ant .

| n August 2000, Respondent held a P. A I. Sharehol ders’
Meeting at his honme. While Respondent is not sure when, he
was appoi nted as a director of P.A l. During the sumrer or
fall of 2000, a line-of-credit was established for P.A I
at SunTrust Bank (“SunTrust”). Eventually, Dr. New in and
Respondent assumed liability on the SunTrust |ine-of-

credit. O noney paid by Respondent towards the SunTrust
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line-of-credit, P.Al. re-paid Respondent $50,000, after
P. A.l. began doi ng business with Myvant.

In March 2001, P.A. l. set up a nerchant account with
Movant , so that P.AI. could process credit card
transacti ons. On May 23, 2001, Respondent signed a
personal guaranty on the merchant account. |In August 2001,
Respondent hel d a second Sharehol ders’ Meeting at his hone.
Al so in August 2001, Movant asked to speak with Respondent
regardi ng charge-back requests on P.Al.’s nerchant
account. Movant contends that Respondent told Dr. Newin
to tell Mvant to deal directly with P.Al., not wth
Respondent, regarding the charge-back issue. Respondent

does not deny this because at the tinme he felt that he did

not know enough about P.A. 1. to discuss financial matters
with Movant. |In mddle to |late 2001, Respondent visited a
P.A. 1. call center in Connecticut which primarily dealt

with custonmers’ requests for charge-backs and menbership
term nations. During that visit, Respondent observed cal
center enployees dealing with custoners over the phone.

I n Decenber 2001, Respondent put $200,000 into a P. A I.

account at SunTrust. In January 2002, the npney was
removed fromthe P. A 1. account and returned to Respondent.
As stated ©previously, Respondent characterized this
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transaction as one for tax purposes. Also in January 2002,
Respondent attended two neetings with Movant regarding the
hi gh nunber of charge- back requests Movant was getting on
P.A. 1.”s nmerchant account. After the neetings, Movant

di scontinued processing credit card transactions for

P.A I.. Some time after Movant discontinued processing
P.A.1.”s credit card transacti ons, Respondent resigned as
a director of P.A 1. Mowvant contends that Respondent knew

of alleged fraudulent and crimnal actions taken by
P.A.l."s agents and enpl oyees. However, Mvant failed to

submt any adm ssible evidence to contradict Respondent’s

deposition testinony that he was unaware of P.A. |l.’s day-
t o-day operations and that, if any fraudul ent or crimnal
activity occurred at P.A. I., he was unaware of it.

I n March 2002, Movant initiated a lawsuit in Muscogee
County Superior Court against Respondent and other co-
def endants, based on contract clainms and Georgia R 1.C O
violations. During the pendency of the state court action,
but prior to the comencenent of Respondent’s bankruptcy
proceedi ng, the trial court ruled in favor of Movant on the
contract claims on a notion for partial summary judgnent.
Respondent filed an appeal of the decision prior to filing

for bankruptcy protection. The State of Georgia, at sone
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point, intervened in the state court proceeding, but has
since settled its dispute with Respondent.

Respondent filed a Chapter 11 bankruptcy proceeding
under title 11 of the United States Code (“Code”) on June
17, 2003. 11 U.S.C. §§ 1101 through 1174 (1993 & Supp.
2003). Movant received relief fromthe automatic stay on
July 18, 2003, for the limted purpose of conpleting the
appeal s process. Prior to the Georgia Court of Appeals’
decision on the contract issues, Mvant filed its Mtion
for Relief fromthe Automatic Stay to pursue its Georgia
R1.C. O clains. The Georgia Court of Appeals Ilater
affirmed in part and reversed in part the decision of the
trial court on the contract issues. The Georgia Court of
Appeal s deci sion was rendered after the first hearing date
on Movant’s Motion for Relief from the Automatic Stay,
Sept enber 19, 2003, but before the continued hearing date,
January 26, 2004. The result is that sonme of the contract
clains are still at issue.

CONCLUSI ONS OF LAW

As the Court stated in Scott v. Wlliams (ln re

WIilliams), 302 B.R 923 (Bankr. M D. Ga. 2003)(Laney, J.),
the party opposing a notion for relief fromthe automatic

stay bears the burden of persuasion on all issues except as
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to equity. Wlliams, 302 B.R at 926; see also 11 U S.C. 8§
362(g) (1993 & Supp. 2003). However, inplicit in this
statement is that Mowvant nmust first nmake a prim facia
showing that it is entitled to the relief requested. See

generally, Overhead Door Corp. v. Allstar Bldg. Prod.. Inc.

(Inre Allstar Bldg. Prod., Inc.), 834 F.2d 898, 900 (1i1th

Cir. 1987). The Court finds that Movant net this initial
bur den.

The burden falls on Respondent to rebut the show ng
made by Movant. As both parties are aware, this Court has

adopted the test in South Oakes Furniture as the test to

apply in situations where a novant requests relief fromthe
automatic stay to nove forward with a state court

proceeding. South Oakes Furniture, 167 B.R at 309

(citations omtted); see Wllianms, 302 B.R at 926. “The

test devel oped by courts to determne if it is appropriate
to lift the automatic stay and allow the continuation of
[a] lawsuit pending in state court is whether: a) Any
‘great prejudice’ to either the bankrupt estate or the
debtor will result from continuation of a civil suit, b)
the hardship to the [non-debtor party] by maintenance of
the stay consi derably outwei ghs the hardship to the debtor,

and c) the creditor has a probability of prevailing on the
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merits of his case.” South OCakes Furniture, 167 B.R at 309

(citations omtted).

It is evident to the Court that there would be
prejudice to Respondent and his bankruptcy estate if the
automatic stay is lifted and the state court proceeding
goes forward. However, it is also clear to the Court that
Movant woul d suffer a hardship if the automatic stay i s not
lifted and it is forced to proceed in this Court with its
action agai nst Respondent. On bal ance, these two factors
cancel each other out. The Court will focus on the third
prong of the test, as did the parties in their briefs and
oral argunments. 1d.

The third prong of the test requires Respondent to
prove that Movant does not have a probability of prevailing
on the nerits of the underlying case. |d. Respondent
argues that Movant nust have a higher |ikelihood of
prevailing on the merits of its case than a probability
because the underlying Georgia R 1.C O action requires
cl ear and convincing evidence of R1.C O violations before
Movant woul d be able to recover at the state |evel. See

Si npson Consulting, 227 Ga. App. at 654, 490 S.E. 2d at 190-

191. The Court agrees with Respondent that the underlying

Georgia R 1.C.O action requires the higher clear and
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convincing evidentiary standard. See id. However, the
Court has found no authority that the there is a burden on
Movant to show a substantial 1ikelihood of prevailing on
the nerits of its case, as Respondent urges.

The higher evidentiary standard of the underlying
Georgia R 1.C O action was not considered by the Court in
the initial hearing. Movant responded at the continued
hearing and in its reply brief by arguing that Respondent
ei ther knew of alleged crininal activity being conducted at
P.A. 1. or, as a director of P.A |I., Respondent is charged
with know edge of such activities. Therefore, Movant
argues that Respondent would be guilty of Georgia R 1.C. O
vi ol ati ons under conspiracy or enterprise liability because
of his status as a shareholder and director of P.A.I.
However, Movant did not submt case |aw which would
persuade the Court to conme to that same concl usion.

On bal ance, the Court finds that Mvant does not have
a probability of prevailing by proving, by clear and
convi nci ng evi dence, that Respondent commtted the all eged
Georgia R1.C. O violations. See id. The Court nust be
careful to not a make a decision on the merits. This is,
after all, a notion for relief fromthe automatic stay, not

an adversary proceeding to determne the ultimate issue
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involved in the pending litigation. However, the Court
must review the facts to determne if they show a
probability of Movant prevailing onthe nerits of its case.

See South Oakes Furniture, 167 B.R at 309 (citations

omtted). The Court finds that the evidence does not show
t hat Movant has a probability of prevailing on the nerits
of the underlying Georgia R I.C O clains. Ther ef or e,
Movant’s Mdtion for Relief from the Automatic Stay is
denied as to the Georgia R 1.C. O clains.

This ruling shoul d not be construed to be determ native
of the ultimate issue in the pending litigation. After a
di spositive motion or full trial, in the Bankruptcy Court,
the Court could rule in favor of either party. This ruling
should only be construed to indicate that Respondent, as
the party opposed to relief from the automatic stay, met
its burden, not that the Court has ruled in favor of
Respondent as to the nerits of the underlying Georgia
R 1.C O action.

Si nce the Court is denying Movant’s request for relief
fromthe automatic stay as to the Georgia R I.C. O clains,
the Court will also deny relief fromthe automatic stay as
to the contract clainms. The remaining issues regarding the

contract clainms can be resolved through the «clains
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obj ection process in the Bankruptcy Court.

An order in accordance with this Menmorandum Opi ni on

will be entered.
DATED this __ day of April, 2004.
JOHN T. LANEY, 111
UNI TED STATES BANKRUPTCY
JUDGE
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