UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRICT OF CECRG A
COLUMBUS DI VI SI ON

IN RE
CASE NO. 02-42227

Arthur Geeslin, Jr., : CHAPTER 7
Debt or. :

Arthur Geeslin, Jr.,
Movant ,

VS.

Pet er Skandal aki s,
Respondent .

VEMORANDUM OPI NI ON

On May 12, 2003, the Court held a hearing on a Mtion for
Contenpt Against Peter Skandal akis (“Respondent”), a GCeorgia
District Attorney, (“Contenpt Motion”) filed by Arthur Geeslin, Jr.
(“Debtor”). During oral argunment, the following issues were
rai sed: Wiet her Respondent’s actions to collect the forfeited bai
bond because the principal did not appear for trial are subject to
the automatic stay and the discharge injunction, when Debtor has
recei ved a di scharge of debts under Chapter 7 of the United States
Bankruptcy Code (“Code”). Further, if the automatic stay and
di scharge injunction apply, whether Respondent can claim 11th
Amendrent immunity. The Court took the matters under advi senent

and the parties were given an opportunity to submt briefs in



support of their positions. The Court has considered the parties’
briefs, oral argunments, and the applicable statutory and case | aw.

BACKGROUND | NFORVATI ON

The parties agree that the facts are not in dispute. Debtor
was a comercial surety on a crimnal bail bond in the anmount of
$125, 000 and the principal was a crimnal defendant as specified
under OC GA 8 17-6-1 et. seq. The crimnal defendant failed to
appear before the Superior Court of Meriwether County on the
required date. Georgialawprovides that “a bond forfeiture occurs
at the end of the court day upon the failure of appearance of a
princi pal of any bond or recogni zance gi ven for the appearance of
that person.” OC. GA 8 17-6-70(a) (1997 & Supp. 2002). Debtor
filed a Chapter 7 bankruptcy petition on Septenber 10, 2002.
Debt or received his discharge on Decenber 30, 2002. Respondent,
the District Attorney for the Coweta Judicial Grcuit, has
proceeded with an action to collect the crimnal bail bond
forfeiture from Debtor. Debtor brought this Contenpt Mbtion
agai nst Respondent in an effort to prevent Respondent from

obtai ning a final judgment on the bond and fromrecovering the debt

from Debt or.
Debtor contends that the bail bond forfeiture was a
contractual obligation between hinself and Respondent. Debt or

asserts that he is protected from collection of the debt by the
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automatic stay under 11 U S.C. 8§ 362(a). Further, Debtor asserts
that the debt is dischargeable in bankruptcy and that it has been
di scharged. Therefore, Respondent is in violation of the automatic
stay and the di scharge injunction.

Respondent rai sed two policy issues in support of his position
that actions to collect on bail bond forfeitures should be exenpt
from the automatic stay and the discharge injunction. First,
Respondent argues that federal courts should not interfere with
st at e government functi ons whenever possi bl e. Moreover, bankruptcy
| aws do not provi de exceptions to crimnal proceedings. Respondent

cited Younger v. Harris, 401 U S. 37 (1971), in which the Suprene

Court acknow edged that, in matters of equitable relief, a state's
adm nistration of its own crimnal justice system should be free
fromfederal interference. Younger, 401 U. S at 44-45. Respondent
urges that the Code must be read and understood in light of this
federal i sm

The second policy reason advanced by Respondent is that the
bail system would be undermned if bail bond forfeitures were not
enforced by courts as an exception to the automatic stay and
di scharge injunction. Respondent contends that the effect could
cause danger to the public. Respondent urges that a bail bond is
a way to coerce the defendant’s presence at trial by the threat of

forfeiture. |If bail forfeitures could be underm ned, it mght | ead
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to i ncreased evasion of states’ bail bond statutes and third-party
sureties could prevent the effects of paying the forfeiture by
hi di ng behind the cl oak of the Code.

In addition to the above policy argunents, Respondent cont ends
that crimnal bail bond forfeitures fall wunder 11 US. C 8§
362(b) (4), an exception to the automatic stay, and are exenpt from
di scharge under 11 U S C 8§ 523(a)(7). In the alternative,
Respondent has asserted the State of CGeorgia s El eventh Amendnent
sovereign immunity.

CONCLUSI ONS OF LAW

First, Debtor erred procedurally in his attenpt to obtain an
injunction. |In pertinent part, Bankruptcy Rul e 7001 provi des t hat:
“An adversary proceeding is governed by the rules of this Part VII.
The follow ng are adversary proceedings . . .(7) a proceeding to

obtain an injunction or other equitable relief....” FED. R BaNKR
P. 7001. The injunctive relief sought by Debtor cannot be obtai ned

under the cl ear | anguage of Rule 7001(7). Fep. R Bawr P. 7001(7).

Wil e the Court cannot grant an injunction at this point, the
Court may inquire whether there was a violation of the automatic
stay under 11 U S.C 8 362(a) and the discharge injunction under
11 U.S.C. 8§ 524(a)(2). Respondent clains that the El eventh

Amendnent prevents such an inquiry. This Court, l|ike all other
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courts, nust refrain from considering a constitutional question

unless it is a required query. See United States v. O enons, 843

F.2d 741, 750 (3d Gr. 1988) citing Ashwander v. Tennessee Vall ey
Auth., 297 U S. 288, 341, 345, 347 (1936) (Brandeis, J.,

concurring); see also Burton v. United States, 196 U S. 283, 295

(1905); Kranson v. Valley Crest Nursing Hone, 755 F.2d 46, 50 (3d

Gr. 1985); Stoner v. Presbyterian Univ. Hosp., 609 F.2d 109, 111

(3d Gr. 1979)(per curian).

As stated by the court in Commonwealth of Virginia v. Collins

(Inre Collins), 173 F.3d 924 (4th Gr. 1999), “A federal court’s

jurisdiction over the dischargeability of debt, just like its
jurisdictionto confirma plan of reorgani zation, ‘derives not from
jurisdiction over the state or other creditors, but rather from
jurisdiction over the debtors and their estates.’”” Collins, 173

F.3d at 929, quoting State of WMaryland v. Antonelli Ceditors’

Liquidating Trust, 123 F. 3d 777, 787 (4th CGr. 1997). By anal ogy,

this Court has the fundanental power to determ ne whether
Respondent’s actions violate the automatic stay, as well as the
di scharge injunction. As stated in Collins, this power flows from
this Court’s jurisdiction over Debtor and his estate, not
jurisdiction over Respondent. 1d. The Eleventh Anendnent is not
inmplicated because the Court 1is not asserting in personam

jurisdiction over Respondent. See generally, Chandler v. State of
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&l ahoma (In re Chandler), 251 B.R 872, 876 (10th Gr. B. A P.

2000) (held that an adversary proceeding asserted in personam
jurisdiction over state, thus El eventh Anendnent was inplicated,

but noted 1issues, such as discharge, fall under in rem
jurisdiction, an exception to the Eleventh Anendnent); but see

Mayes v. Cherokee Nation (Inre Mayes), 294 B.R 145, 152-153 (10th

Cr. B.AP. 2003)(held that a notion to avoid a judgrment |ien was
a “suit” for sovereign inmmunity purposes despite the fact that an
adversary proceedi ng had not been filed).

As noted by the court in Chandler, the United States Suprene
Court held years ago that bankruptcy courts have in rem
jurisdiction over matters that may affect a state. Chandler, 251

B.R at 877, citing Gardner v. New Jersey, 329 U S. 565, 573-575

(1947). Bankruptcy courts do have the fundanmental power to
determne violations of the automatic stay and the discharge

injunction. See generally Collins, 173 F.3d at 930. |If courts were

t o recogni ze El event h Amendnent sovereign imunity in this context,
“t he bankruptcy systemwoul d be seriously undermned.” 1d. at 930.
If this Court is to find civil contenpt, then clear and

convi nci ng evidence nust denonstrate that a wllful disregard of

the authority of the court took place. See McGegor v. Chierico,
206 F.3d 1378, 1383 (11th Gr. 2000). According to the Eleventh

Crcuit, “The clear and convincing evidence nust establish that:
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(1) the allegedly violated order was valid and lawful; (2) the
order was cl ear and unanbi guous; and (3) the alleged violator had
the ability to conply with the order.” 1d. Further, Debtor bears
t he burden of persuasion on each elenment that nust be proven for
an alleged violation of the automatic stay for damages to be

recovered. See Christakis v. McMahon (In re Christakis), 291 B.R

9, 18 (Bankr. D. WMass. 2003). Debt or bears the sane burden in
order to recei ve danmages when there is an alleged violation of the

di scharge injunction. See In re Arnold, 206 B.R 560, 568 (Bankr.

N.D. Ala. 1997).
11 U.S.C. § 362(a) - The Autonatic Stay
In relevant part, 11 U S.C. 8§ 362(a) states that “[e]xcept as
provi ded i n subsection (b) of this section, a petition filed under
section 301, 302, or 303 of this title... operates as a stay.” 11
US C 8§ 362(a)(1993 & Supp. 2002). According to the court in

United Sav. Assoc. v. Tinbers of |Inwod Forest Assoc., Ltd., 484

U S. 365 (1988), “Wen a bankruptcy petition is filed, 8§ 362(a) of
t he Bankruptcy Code provides an automatic stay of, anobng other
things, actions taken to realize the value of collateral given by

the debtor.” United Sav. Assoc., 484 U. S. at 369. Mor eover, 11

US C § 362(a) has a twofold purpose. First, it gives the debtor

a “breathing spell” from «creditors. Chester v. Parker (In re

Parker), 289 B.R 779, 781-782 (Bankr. MD. Ga. 2002) (Wl ker, J.).
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The stay stops all actions directed at the debtor including efforts

to coll ect debts. See | ndependent Uni on of Flight Attendants v. Pan
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Am_ Wrld Airways, Inc., 966 F.2d 457, 459 (9th G r. 1992); see

also Schwartz v. United States (Inre Schwartz), 954 F.2d 569, 571

(9th Gr. 1992); HR Rep. No. 595, 95th Cong., 1st Sess., at 340
(1977), reprinted in 1978 U S.C. C A N 5963, 6296-6297. Second,

11 U.S.C. 8§ 362(a) prevents the “race to the courthouse,” so that

creditors will betreated equally. Inre Printup, 264 B.R 169, 173

(Bankr. E.D. Tenn. 2001), citing In re Southwest Equip. Rental,

Inc., No. 1-88-00033, 1990 W. 129972, at *3 (Bankr. E.D. Tenn. Feb.

8, 1990).

The automatic stay provided for in 11 U S.C § 362(a) takes
effect immediately upon the filing of a petition by the party

seeki ng bankruptcy protection. See generally ALaN N. RESNICK ET. AL.,

CoLLl ER ON BankrupTeY 8 362. 11 (15th ed. 2003). Section 362(h) of the
Code states that “[a]n individual injured by any willful violation
of a stay provided by this section shall recover actual danages,
including costs and attorney’s fees, and, in appropriate
circunstances, mmy recover punitive damages.” 11 U S C 8§
362(h) (1993 & Supp. 2002). Damages for a willful violation of the
automatic stay nust establish that “the creditor deliberately
carried out the prohibited act with know edge of the debtor's

bankruptcy case.” Printup, 264 B.R at 173, citing Walker v.
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M dl and Mortgage Co. (In re Medlin), 201 B.R 188, 194 (Bankr. E. D.

Tenn. 1996).

The Court nust address Respondent’s argunent that 11 U S. C
8 362(b)(4) creates an exception under whi ch Respondent’s actions
do not violate the stay. Section 362(b)(4) creates an exception
tothe stay for actions taken by a governnental unit to enforce its
police or regulatory power. 11 U S.C 8 362(b)(4)(1993 & Supp.
2002). If Respondent’s actions fall under this exception, there

is no need to address whet her the debt was discharged.

Courts have devel oped two tests to deci de whet her gover nnent al
actions fall under this exception: 1) public policy test; 2)

pecuni ary interest test. See Chao v. Hospital Staffing Serv., Inc.,

270 F.3d 374, 385-386 (6th Gr. 2001); U.S. v. Commonweal th Cos.,

Inc. (In re Commonwealth Cos., Inc.), 913 F.2d 518, 523-524 (8th

Gr. 1991); Wrd v. Commerce Gl Co. (In re Conmmerce G| Co., 847

F.2d 291, 295 (6th Cir. 1988); MAtee v. The Fla. Bar (In re

MAtee), 162 B.R 574, 577-578 (Bankr. N.D. Fla. 1993). Under the
public policy test, a proceeding is reviewed to determ ne whet her
it “adjudicates private rights” or “effectuates public policy
consi derations.” Chao, 270 F. 3d at 385-386. nly those proceedi ngs
that effectuate public policy considerations are exenpt fromthe
stay. See id. at 386. Under the pecuniary interest test, a

proceeding is reviewed to determne whether it furthers the
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governmental unit’s pecuniary interest or matters of public safety.
See id. at 385. Only those proceedings that further matters of

public safety are exenpt fromthe stay. See id.

Many courts |l ook to the | egislative history when consi dering
the issue of whether the stay applies to actions by governnental

units. See MAtee, 162 B.R at 577. According to legislative

history, 11 US C 8 362(b)(4) should be construed narrowy
allowing only actions by governmental units “to protect public
health and safety and not to apply to actions by a governnenta
unit to protect a pecuniary interest in property of the debtor or
property of the estate.” 124 Cong. Rec. S17406 (daily ed. Cct. 6,
1976) (st atenent of Sen. DeConcini), reprinted in 1978 U.S.C. C A N

6505, 6513; see also McAtee, 162 B.R at 577.

Here, applying both tests, the Court finds that Respondent’s
actions are pecuniary in nature and that those actions woul d not
further any public health or safety considerations. Respondent
attenpted to collect a bail bond forfeiture from a professional
bai | bondsman who decl ared bankruptcy. The Court has been given
no indication that Debtor is the crimnal defendant or a famly
menber or friend of the crimnal defendant for whomthe bail bond
was issued. The Court finds that this matter is civil in nature
and that Congress’ intent was for 11 U S.C 8§ 362(b)(4) to apply

to crimnal matters. Therefore, the exception under 11 U S.C 8§
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362(b) (4) does not apply to Respondent’s actions. The Court is not
persuaded by Respondent’s policy argunents that such a
determ nation will underm ne the underlying purposes of the bai

system The Court finds that a willful violation of the automatic
stay occurred when Respondent attenpted to recover the forfeited

bail bond from Debt or

11 U.S.C. 8 524(a)(2) - The Discharge Injunction

The Court will now address Debtor’s claimthat Respondent’s
actions are also in violation of the discharge i njunction under 11
US C 8§ 524(a)(2). Debtor’s request for a determ nation that the
bail bond forfeiture owed to Meriwether County was di scharged may
be obtained wi thout an adversary proceedi ng despite Rule 7001(6).
FeEp. R Bankr. P. 7001(6). The Fourth Circuit, in Collins, held
t hat an adversary proceedi ng was not required to determ ne whet her

a debt had been di scharged. See Collins, 173 F. 3d at 929. However,

as Respondent argued, Collins was criticized by one court because
it disregarded the Federal Rul es of Bankruptcy Procedure. See Janc.

V. Coordinating Bd. for H gher Educ. (In re Janc), 251 B.R 525,

541 (Bankr. WD. M. 2000). This Court agrees with the reasoning
of the Collins court. Collins, 173 F.3d at 929-931. To determ ne
whet her Respondent viol ated the di scharge injunction, a necessary
query is whether the debt was discharged in the first place.

-11-



This query begins with 11 US C 8§ 727, which provides
exceptions to the discharge order if a debtor is not an individual
or if a debtor has commtted certain acts. 11 U S.C. § 727(a) (1993
& Supp. 2002). It is not alleged that Debtor or his actions fall
under the provisions of § 727(a), therefore the query noves to §
727(b). 11 U.S.C. § 727(b)(1993 & Supp. 2002). Under 11 U S.C. §
727(b) all pre-petition debts are discharged, except those debts
set forth in 11 U S C § 523(a). 11 U S.C. 88 523(a), 727(b) (1993

& Supp. 2002); see also Inre Gull, 101 B.R 60, 61 (Bankr. WD.

Ark. 1989). Briefs submtted on behalf of Debtor and Respondent
directed the Court’s attentionto 11 U S.C 8 523(a)(7) because the
debt was incurred when the crimnal defendant absconded and was a
type of forfeiture. In pertinent part, 11 U S. C 8§ 523(a)(7)
excepts fromdi scharge any debt “to the extent such debt is for a
fine, penalty, or forfeiture payable to and for the benefit of a
governnmental unit, and is not conpensation for actual pecuniary

loss.” 11 U.S.C. § 523(a)(7)(1993 & Supp. 2002).

Professional bail bondsnmen incur debt when crimnal
def endants, for which the bondsnmen are sureties, abscond prior to
trial. Wen dealing wth the dischargeability of bail bond
forfeitures where the debtor is the owner of a bail bond conpany,
courts have rul ed that professional bail bondsnmen’ s obligations are

contractual in nature and do not arise out of the underlying
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crimnal activity. See Hckman v. Texas (In re H ckman), 260 F. 3d

400, 406 (5th Gr. 2001); Collins, 173 F. 3d at 931; County of Berks

v. Danore (In re Danore), 195 B.R 40, 42 (Bankr. E.D. Pa. 1996);

Pi oneer Gen’l Ins. Co. v. Mdkiff (Inre Mdkiff), 86 B.R 239, 240

(Bankr. D. Colo. 1988); Pioneer Gen'l Ins. Co. v Paige (In re

Pai ge), No. 86 B 8072, 87 E 194, 1988 W. 62500, *4 (Bankr. D. Col o.

April 15, 1988). Moreover, the nonetary obligation does not arise

fromthe comm ssion of any crimnal or penal act. See Collins, 173
F.3d at 932. These sane courts have interpreted the | eading United
States Suprene Court case dealingwith 11 U . S.C. § 523(a)(7), Kelly

v. Robinson, 479 US. 36 (1986), to allow discharge for debt

created by bail bond forfeitures that are not penal in nature.

Kelly, 479 U S. at 50; see H ckman, 260 F.3d at 406; Collins, 173

F.3d at 931-932; Danore, 195 B.R at 42, Mdkiff, 86 B.R at 240

adopt e reasoni n In al ge) ; al ge, , at . e
(adopt ed ing in Paige); Pai 1988 W. 62500 *4.  Th

courts in Collins and H ckman hel d that Congress did not intend 11
US C 8 523(a)(7) to make crimnal bail bond forfeitures non-
di schar geabl e, when the debtor is the surety, not the crimnal out
of jail on bond. H ckman, 260 F.3d at 407; Collins, 173 F.3d at
932. The facts in H cknman and Collins are simlar to those before
this Court because the cases involved people who ran bail bond
conpani es, then petitioned for bankruptcy. H ckman, 260 F.3d at

401; Collins, 173 F.3d at 926.
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Whi | e nunerous cases dealing with professional bail bondsnen
allow for a discharge under 11 U. S.C. 8 523(a)(7), courts often
rul e the opposite, as pointed out by Respondent, when the bail bond
surety is a friend or famly menber or if the fees are penal in

nature. See Gty of Philadelphia v. Nam(Iln re Nam, 273 F. 3d 281,

294 (3d Gr. 2001); United States v. Cox, (Inre Cox), 33 B.R 657,
662 (Bankr. MD. Ga. 1983)(Hershner, J.). The court in Nam held
that, if 11 US C 8§ 523 (a)(7) allowed a crimnal bail bond
forfeiture to be dischargeable, such action would disregard the
pl ain nmeaning of the statute and could disable the bail system
Nam 273 F.3d at 283. The facts in Namdiffer fromthe facts here.
Id. at 283-284. In Nam the son was charged wi th nurder, robbery,
and burglary. 1d. at 283. The father, who was the debtor, bailed
his son out of jail and arranged for himto return to South Kor ea.

See id. at 284. The father subsequently filed for bankruptcy and

the bail bond forfeiture was held to be non-di schargeable. See id.

Respondent al so cites to Cox as support for his position. In
that case, a crimnal was convicted and ordered by the court to pay
the attorneys’ fees for the governnment’s prosecution of him See
Cox, 33 B.R at 658. The convicted crimnal petitioned for
bankruptcy and the bankruptcy court held that the debt was non-
di schargeabl e because his debt to the governnment under 11 U S. C

§ 523(a)(7) was penal in nature. See id. at 662. Once again the
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facts in Cox are distinguishable fromthe facts here. 1d. at 658.

Further, there are policy argunments that support the
di schargeability of debt wunder 11 US C § 523(a)(7) for
prof essional bail bondsnen that out weigh Respondent’s policy
argunents. First, "the nost inportant consideration limting the
breadth of the definition of [forfeiture] |ies in the basic purpose
of the Bankruptcy Act to give the debtor a new opportunity inlife
and a clear field for future effort, unhanpered by the pressure and
di scouragenent of pre-existing debt.” H ckman, 260 F.3d at 404,

citing Local lLoan Co. v. Hunt, 292 U S. 234, 244-245 (1934).

Al'l ow ng dischargeability of bail bond forfeitures should not be
taken to the extrene where bankruptcy courts becone "a haven for

wrongdoers." H ckman, 260 F.3d at 404, citing Fezler v. Davis (In

re Davis), 194 F.3d 570, 573 (5th CGr. 1999). However, this
concern nust be bal anced with the potential harmto the bail system
if professional bail bondsnen are not allowed to discharge their
busi ness debt. Such an outconme could lead to the coll apse of the
bail system because bondsnmen could perceive the risk of doing
busi ness as too high. Accordingly, a policy of not allow ng the
di scharge of bail bond forfeitures, when the debtor is a
prof essional bail bondsman, could be detrinental to the bail

system rather than in furtherance of the policies behind the bai

syst em
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Here, as stated above, Debtor’s position is anal ogous to the
H ckman and Col lins cases. H ckman, 260 F.3d at 401, Collins, 173
F.3d at 926. The contractual nature of the bond forfeiture and
significant policy factors weigh in Debtor’s favor. Therefore, the
Court finds that debts incurred by Debtor through his professiona
bai | bondi ng conpany were di scharged. Thus, Respondent’s conti nued
actions, to collect on the bail bond forfeiture after Debtor
received a discharge, violate the discharge injunction

Renedi es

Unli ke the inquiry whether Respondent’s actions violated the
automatic stay and the discharge injunction, the recovery of
danmages woul d require the Court to address the El eventh Amendnent

sovereign imunity argunent asserted by Respondent. See Chandl er,

251 B.R at 875. However, in accordance with Ex Parte Young, 209

U S 123 (1908), federal courts are not precluded from granting

injunctive relief to prevent a continuing violation of federal |aw.

Young, 209 U. S. at 155-156, 159; see also Semnole Tribe of Fla.

v. Florida, 517 U. S. 44, 73 (1996); G een v. Mansour, 474 U.S. 64,

68 (1985).

Not wi t hst andi ng Respondent’s viol ation of the automatic stay
and the di scharge injunction, Debtor has failed to neet his burden
to provide the Court with evidence of actual or punitive danmages.

Since damages will not be awarded to Debtor, again the El eventh
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Amendrent sovereign imunity issue will not be reached. Further,
the Court cannot nmake the necessary inquiry to rule on an
i njunction because an adversary proceeding has not been filed.
Wiile the Court has full authority to find Respondent in violation
of the automatic stay and t he di scharge i njunction, enforcenment of
that contenpt order, as a result of these |egal conclusions, is
anot her questi on. Whet her Debtor will be able to persuade the
Court to award injunctive relief is an issue for another day.

To the extent that there is any existing collateral given by
the crimnal defendant to Debtor to hold as surety, Respondent may
collect that collateral in one of three ways: 1) by obtaining
relief from the automatic stay under 11 U S.C § 362(d); 2)
collection after abandonment of the property by the Chapter 7
Trustee; or 3) by waiting until after the final closing order is
i ssued in Debtor’s case.

Finally, the Court recognizes that there is an adversary
proceeding in the this case that was filed by another party
regarding this same bail bond forfeiture under different sections
of 11 U S.C. 8§ 523 than addressed by the Court in this Menorandum
Opinion. The finding in this Contenpt Mtion that the bail bond
forfeiture was discharged is not binding on the Court in the
adversary proceeding dealing with allegations of fraud. No

evi dence or argunent has been nade by Respondent that the bail bond
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forfeiture invol ved fraudul ent actions by Debtor. Therefore, the
Court has not ruled on such matters. An order in accordance with
t hi s Menorandum Qpi nion will be entered.

DATED t hi s day of July, 2003.

JOHN T. LANEY, 11
UNI TED STATES BANKRUPTCY JUDGE
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