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MVEMORANDUM CPI NI ON

On Novenber 29, 2002, the court held a hearing regarding the
Moti on of Speedee Cash of Col unbus, Inc. (“Defendant”) for Summary
Judgnent. At the conclusion of the hearing, the court took the
matter under advisement. After considering Defendant’s brief and
uncontroverted Stipul ati on of Uncontested Facts, both parties’ oral
argunents, and the applicable statutory and case |law, the court
makes the foll ow ng concl usions of |aw

FACTS AND PROCEDURAL HI STORY

The facts for the nost part are not in dispute here. On
January 20, 2001, Arlene J. Johnson (“Debtor”) entered into a
contract with Defendant pursuant to a title pawn transaction.

Debtor pledged to Defendant the Certificate of Title to a 1992



Lexus 300 ES (“Lexus”) in exchange for $1,000. The contract
indicated that the pawn was for a period of thirty days, which
coul d be extended inthirty-day i ncrenments i f nutual | y agreed upon.
However, the maturity date listed on the contract was March 21,
2001, a period of approxi mately sixty days. The first thirty days
of the pawn contract were “free,” after which the fee was 25% of
the total |oan anount per nonth. Additionally, the contract
provided for a ten-day grace period after the maturity date during
whi ch Defendant prom sed not to sell the property and Debtor was
entitled to redeemthe property by payi ng the outstandi ng bal ance,
plus any fees and charges incurred. Debtor did not pay Defendant
in full by the maturity date. Instead, Debtor nade paynents and
ext ended the pawn contract through January of 2002.

Debtor filed her first Chapter 13 petition on Decenber 26,
2001. Pursuant to 11 8 U S. C. 362, an automatic stay was in
effect. Defendant did not attenpt to recover the Lexus while the
stay was in effect. During the pendency of Debtor’s first Chapter
13 case, Defendant did not receive any nonies from Debtor or the
Chapter 13 trustee. However, after Debtor’s first Chapter 13 case
was di sm ssed on April 29, 2002 and the automatic stay was |ifted,
Def endant repossessed Debtor’s Lexus using the sel f-hel p procedure
allowed by Georgia |law. Debtor had nade no paynent to Defendant

si nce Novenber 2001.



On May 31, 2002 Debtor filed her second Chapter 13 petition
and subsequently filed this adversary proceeding. After an
energency hearing for turnover of the Lexus on June 3, 2002, the
court ordered Defendant to return the Lexus to Debtor upon proof
of full insurance nam ng Def endant as | oss payee. By June 7, 2002,
Debt or had paid $1,000 toward the bal ance due. On July 2, 2002,
Def endant fil ed an answer and counter-claim The parties proceeded
wth this adversary proceeding for final determ nation of the
conpl aint and counter-claim On Cctober 15, 2002, Defendant filed
the notion for sunmary judgnment on the conplaint and counter-claim
that is currently before the court.

Def endant contends that it has shown that there i s no genui ne
issue of material fact and that it is entitled to summary judgnent
as a matter of |aw Under the Ceorgia Pawnshop Act (“Act”),
Def endant had all possessory and | egal ownership rights as of the
day of repossession. Therefore, Debtor had no right to bring the
Lexus back into the bankruptcy estate. Pursuant to OC GA 8§ 44-
14-403(b)(3), Ceorgia law transferred ownership of the Lexus to
Def endant when Debtor failed to redeemthe car within the grace
period. Defendant argues that the Lexus is not part of Debtor’s
estate and shoul d be returned to Defendant.

Debt or argues that summary judgnment should not be granted to

Def endant for three reasons. First, Defendant has failed to prove
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that it is a licensed pawn dealer in the state of Georgia, which
is required before Defendant is entitled to special treatnent under
the Act. Second, since the Act is in derogation of the common | aw,
the Act nust be strictly conplied with before a pawn deal er can
receive the special treatnment provided for by the Act. The
contract did not comply with the Act in two different ways: 1) the
length of the initial contract was sixty days; and 2) the grace
period listed on the contract was for ten days, not thirty days as
required by Georgia law. Since the Act’s contractual requirenents
were not strictly conplied w th, Defendant should not receive the
favored treatnment that pawn dealers typically receive under the
Act. Third, the Act is in violation of the Federal Constitution
because it does not afford adequate due process protections to
Debt or .

CONCLUSI ONS OF LAW

Under Federal Rule of Gvil Procedure 56, applicable to
Bankruptcy proceedi ngs under Bankruptcy Rule 7056, a party is
entitled to summary judgnent if there is no genuine issue of
material fact and the noving party is entitled to judgnent as a
matter of law Feb. R. Qv. P. 56, Fen. R Bawr P. 7056. The
parties have agreed that there is no genuine issue of material
fact.

I n Georgia, common-lawrights, such as the English common-| aw
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right to void a usurious contract, have been codified. See

generally Houser v. The Planters’ Bank of Fort Vally, 57 Ga. 95

(1876). In fact, in Georgia, the act of chargi ng usurious interest
rates has even been crimnalized. See OC GA 8§ 7-4-18. The Act
al | ows Defendant to col |l ect interest, charges, and fees on personal
property pawns that would otherw se be considered usurious and
crimnal. Conpare OC G A § 44-12-131 with OCGA § 7-4-18.
Further, pawnbrokers are exenpted fromOC GA 8 7-4-18. OC G A
§ 7-4-18(a). Rights created by statute in derogation of the conmon
| aw nmust be “exercised in the way which the [s]tatute prescribes,

and in no other way....” Persons v. Hght, 4 Ga. 474 (1848); see

also Diggs v. Swift Loan and Finance Conpany, Inc., 154 Ga. App.

389, 391, 268 S.E. 2d. 433, 435 (1980). Therefore, the Act nust be
strictly conplied wth before Defendant would be entitled to
sunmary judgnent as a matter of |aw.

The contract between Debtor and Def endant does not conply with
the Act in two ways. First, the contract is for approximately
sixty days, twice as long as allowed for in the Act. See O C. G A
§ 44-12-131(a)(1). Wile Defendant may have been trying to give
Debtor, or all of its custoners for that matter, a “break” by

allowing the first thirty days to be “free,” this contract termis
inviolation of OC G A 8 44-12-131(a)(1). Defendant argues that

the contract is for thirty days, with a renewal of thirty days.
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However, the contract is dated January 20, 2001, with a maturity
date of March 21, 2001, neking the contract |ength approximately
sixty days. (See Aff. of Ron Meeks, Doc. 7, Ex. A).

Second, pursuant to OC GA 8 44-14-403(b)(1), the grace
period for pawn transactions involving autonobiles is thirty days.
OCGA 8 44-14-403(b)(1). The contract only grants a ten-day
grace period. (See Aff. of Ron Meeks, Doc. 7, Ex. A). Defendant
argues that it gave Debtor the benefit of the thirty-day grace
period. This argunent is not persuasive on the Mdtion for Sumary
Judgnent. Regardl ess of whet her Debtor received nore than the ten
days stated in the contract, this contract termis in violation of
OCGA 8 44-14-403(b)(1). Defendant is not entitled to summary
judgment as a matter of |aw because the contract is in clear
viol ation of the statutory requirenents for autonobile title pawns.

Def endant’s Motion for Summary Judgnent is denied. An order
in accordance with this Menorandum Gpinion will be entered.

DATED t hi s day of Decenber, 2002

JOHN T. LANEY, 11
UNI TED STATES BANKRUPTCY JUDGE



