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MEMORANDUM OPINION
This matter comes before the Court on Christopher T. and Marquesa D. Johnson's
complaint to determine dischargeability of sudent loans. Thisis a core matter within the meaning
of 28U.S.C. 8§ 157(b)(2)(1). After consdering the pleadings, the evidence, and the applicable
authorities, the Court enters the following findings of fact and conclusons of law in conformance

with Federad Rule of Bankruptcy Procedure 7052.

Findings of Fact

Between 1985 and 1989, Christopher Johnson incurred student |oan debt totaling
$12,160.89. Hiswife, Marquesa Johnson, borrowed approximately $1,800 in student loans. The
current amount owed on both loans, including accrued interest, is approximately $36,322. There
is no evidence as to the current balance of the Johnsons' respective loans. Therefore, they will
have to be considered together in the adversary proceeding as one loan with two obligors.

Mr. Johnson used his loans to obtain a bachelor’s degree in crimina justice at Mercer
University. He has been employed for the past 7 years as a corrections officer for the Georgia
Department of Corrections. Mrs. Johnson runs a beauty salon in Gray, Georgia. They have two
children, a 9-year-old daughter, Krishindra, and a 14-year-old son, Zontrell.

The family’ sincome congsts of Mr. Johnson’s sdary, Mrs. Johnson's profit from her

beauty salon, and supplementa security income (“SSI”) benefits received by Zontrell dueto an



unspecified disability.! Mr. Johnson’s current annud sdary is $25,896. From that, he nets $830
every two weeks, or gpproximately $1,798 per month. Mrs. Johnson receives approximeately
$660 as gross income from her beauty salon. After expenses, she nets approximately $270 per
month. Zontrell receives $504 per month in SSI, subject to change based on the family’ sincome.
This amounts to amonthly net income of $2,572. For the past six years, the Johnsons have
received federal income tax refunds ranging from $2,722 to $4,473. However, in order to
maximize his take-home pay, Mr. Johnson has ceased having state and federd taxes withheld from
his paycheck. Thus, he cannot count on recelving tax refunds in the future and islikely to find
himsdf ligble for income taxes with no accrud of funds to make payments.

The Johnsons monthly expenses average as follows. $393 for mobile home rent, $98 for
purchase of land, $255 for eectric service, $40-65 for water service, $100 for telephone service
(because they livein arurd area, the mgority of their phone cals are long distance), $40 for cable
(again, because they livein arurd area, they are unable to pick up loca channds), $40 for
miscellaneous household items, $360-450 for groceries, $180 for medica bills, $365 for gasoline
for two vehicles, $30 for tithes to their church, $70 for homeowner’s insurance, $26 for life
insurance, $170 for car insurance, $15 for automobile tags, $18 for property tax, $367 for
payments on Mrs. Johnson's Mazda Protege, $35 for Krishindra s school-rel ated expenses, and

$16 in bank fees. Thistotals $2,668 to $2,783.2 In addition, in order to maintain Mrs. Johnson's

1 Mr. Johnson testified that Zontrell suffers from attention deficit disorder, but did not
indicate that this condition is the basis for the SSI payments.

2 The Court notes that these numbers do not include any expenditures for clothes or
recregtion. In addition, during thetrid, there were references to payments being made by the
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beautician’s license, the debtors paid $25 per month toward her student loan from 1999 to 2001.
They stopped making those payments because they could no longer afford to do so. Furthermore,
the Johnsons currently are attempting to place Zontrdl in a private school to accommodate a
learning disability. Thetota cost for four years at the school would be $1,489 or gpproximately
$31 per month. No evidence has been presented as to the monthly payments due on the student
loans, which are accruing interest at 8 percent.

Mr. Johnson has worked for the Department of Correctionsfor 7 years and has
reasonable expectations for continued employment. He began as a CO-1, and after 18 months, he
was automatically promoted to the position of CO-2. During the past 7 years he has received
annual raises of 4 percent. However, due to the recent economic downturn, raises have been
reduced to 3 percent. Although he has future opportunities for promotion, any resulting increase in
sdary would be minimal, gpproximately $100 per month. Some people who have been in junior
positions for severd years earn more money than those in senior positions who have worked at the
agency for lesstime. Thus, regardiess of his postion, Mr. Johnson’s sdary will be based more on
longevity with the agency than on job title.

Mr. Johnson testified that his wife suffers from numerous medica conditions thet limit her
ability to work, including diabetes and hypertenson, which require medication. Although she has
not sought alegd determination of disability, she has no expectation that her condition and ability

to work will improve in the future.

debtors on Mr. Johnson'struck. However, the amount of such payments was not disclosed.
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The Johnsons are qualified for the William D. Ford Federd Direct Loan Program, under
which their loans could be consolidated. The program offers four repayment options, including the
income contingent repayment plan (“1CRP”), which is computed based on loan balance and the
extent to which the debtor’ s adjusted grossincome (“AGI”) exceeds the poverty level for afamily
of the same Sze asthe debtor’s. If, in any year, the debtor' s AGI falls below the poverty levd, he
makes no payments for that year. Any baance remaining after 25 yearsis cancdled. The
Johnsons are digible for the ICRP, but have declined to participate in it. Based on their 2001
AGI, they would owe $15.55 per month under the ICRP. Based on their 2002 AGl, they would
owe $0.

The Johnsons filed a joint Chapter 7 petition on April 5, 2001. They received adischarge
on July 18, 2001, and the case was closed. On October 15, 2001, the Court reopened the case
to dlow the Johnsons to file this adversary proceeding. The Court held atrid on June 24, 2003.
Having considered the evidence and legd arguments, the Court determines that the Johnsons

student loans are dischargeable.

Conclusions of Law
A Chapter 7 discharge does not discharge a student |oan unless the loan creates an undue

hardship for the delotor and his dependants.®> The Bankruptcy Code does not define “undue

3 Section 523(a)(8) provides as follows:
(& A discharge under section 727 . . . of thistitle does not
discharge an individua debtor from any debt—
(8) for an educeationd benefit overpayment or loan made,
insured or guaranteed by a governmenta unit, or made under any
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hardship.” However, the courtsin this district consstently refer to the Brunner test to andyze a

Section 523(a)(8) dlaim.* Educationd Credit Mgmt. Corp. v. Carter, 279 B.R. 872, 875-76 &

n.1 (M.D. Ga 2002). To satisfy Brunner, the debtors must show that (1) they “cannot maintain,

based on current income and expenses, a“‘minimd’ standard of living” for themselves and their
children if obligated to repay their loans; (2) “additiond circumstances exist indicating thet this Sate
of affarsislikdy to perdast for aggnificant portion of the repayment period,” and (3) that they have

made “ good faith efforts to repay the loans” Brunner v. New Y ork State Higher Educ. Servs.

Corp., 831 F.2d 395, 396 (2d Cir. 1987). This Court does not consider these Brunner eements
to be ether exhaudtive or conclusive. Fallure to satisfy one or more of the dements, however, is
likely to serioudy undermine a debtor’ s prospects for discharge. The burden is on the plaintiffsto

prove their case by a preponderance of the evidence. Grogan v. Garner, 498 U.S. 279, 287,

111 S. Ct. 654, 659 (1991).

1. Minimal standard of living. Thefirs dement of the Brunner test “requires an

examination of the debtor’ s current financid condition.” In re Roberson, 999 F.2d 1132, 1135

program funded in whole or in part by a governmentd unit or
nonprofit inditution, or for an obligation to repay funds received as
an educationd benefit, scholarship or stipend, unless excepting
such debt from discharge under this paragraph will impose an
undue hardship on the debtor and the debtor’ s dependentq|.]

11 U.S.C.A. 8 523(a)(8) (West Supp. 2003).

4 While the Brunner andlysis has been widdly criticized, no suitable dternative has gained
acceptance as astandard. These questions of “undue hardship” are decided on a case-by-case
basis with results that may appear to al the world as subjective and not sufficiently predictable.
Regretfully, it sseemsthereis no way to fairly consder the diverse circumstances of debtors and
apply an objective standard.



(7th Cir. 1993). The Johnsons have introduced evidence to show that even absent student loan
payments, their expenses exceed their income. Their lifestyle is far from extravagant, with the
majority of their money being spent on the basic necessities of life. Their high phone bill and cable
bill are a consequence of living in arura area and cannot be considered excessive or lavish.
Likewise the smadl $31 expense of private schooling for Zontrell to accommodate his learning
disability is not unreasonable, especidly congdering his contribution to the family incomein the
form of his SSI benefits. The Court finds that the Johnsons currently are not able to maintain a
minima standard of living. Repayment of student loans would only exacerbate an dready
precarious financia Stuation.

2. Likelihood that state of affairswill persist. Thisdement isadifficult one to prove
asit requires a showing that the debtor will be completely unable to pay his sudent loan debt in the
future for reasons beyond his control. Carter, 279 B.R. a 877. “[T]he dischargeability of student
loans should be based upon the certainty of hopel essness, not smply a present inability to fulfill
finandd commitment.” 1d. (quoting Roberson, 999 F.2d at 1136) (internal quotation marks
omitted). To anadyze this element, the Court must project the Johnsons' income over an extended
time period. “Such projections rest as much on evidence of future income prospects. . . ason
common sense and experience, which are both highly subjective” Riversv. United Student Aid

Funds, Inc. (InreRivers), 213 B.R. 616, 619 (Bankr. SD. Ga. 1997) (Walker, J.).

Mr. Johnson has been employed by the Department of Corrections for 7 years and likely
will remain employed there for the foreseegble future. During thistime, hisincome hasincreased

by approximately 4 percent per year, and he expects to receive smilar annud raisesin the future.
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Although Mr. Johnson may be digible for promotions in the future, the evidence indicates that such
promotions do not include a sgnificant increase in pay. In fact, some employees who have beenin
junior positions over the long term earn more money than those in senior positions who have been
with the department for a shorter amount of time.

Mr. Johnson testified that Mrs. Johnson has medica problems that interfere with her ability
to work full time and that these problems are likely to persst. However, he offered no evidenceto
corroborate histestimony. “Although [corroborating] evidence does not have to necessarily
cons s of extendve expert testimony, such evidence should consst of more than smply bare
dlegations, that is, whenever a debtor’ s hedth, whether menta or physicd, isdirectly put at issue
some corroborating evidence must be given supporting the proponent’ s position.” Swinney v.

Academic Fin. Servs. (In re Swinney), 266 B.R. 800, 805 (Bankr. N.D. Ohio 2001) (citing Fed.

R. Evid. 701). “Medical records which substantiate the debtor’ s testimony may be sufficient.”

Hoskins v. Educationa Credit Mgmt. Corp. (In re Hoskins), 292 B.R. 883, 888 (Bankr. C.D. IlI.
2003). Inthiscase, the debtors attached some medical records to an objection to Defendant’s
motion to open default. However, those records were not proffered at trid and have not been
admitted into evidence. As a consegquence, they cannot corroborate Mr. Johnson’ s testimony.
Thus, the Court will consider sheis capable of continuing to earn anet of $270 per month from her
beauty salon business.

The Court recognizes that as both children reach their mgority they presumably will no
longer rely on the Johnsons financidly. However, the Court must dso consider that when Zontrell

reaches a pogtion of financid independence, the Johnsonswill no longer have the benefit of his



SS payments, which currently account for gpproximately 20 percent of the family’sincome. In
addition, while it “might be asgnificant financid event” to the Johnsons for their children to reach
mgority, “it islikely over this same period of time that [the Johnsons ] ‘minima standard of living’
will increase with [their] maturing persona and vocation circumstances” Rivers, 213 B.R. at 620.
“If [the Johnsons] standard of living isto be fairly considered over such along period, it cannot
remain datic....” 1d.

In this case, Mr. Johnson'sincome will likely steedily increase each year. Although the
Court ismindful of Mrs. Johnson's dleged hegth difficulties, the preponderance of the evidence
indicates that she is able to contribute to the family’ sincome.  Furthermore, as the children reach
their mgority, their vehicles are paid off, and their land is paid off, their expenses will decrease.
However, this shift in income to expense ratio will not be sgnificant enough to enable the Johnsons

to repay ther sudent loansin full.

3. Good faith effort to repay. Thethird dement of the Brunner test generdly is
“measured by [the debtor’ g efforts to obtain employment, maximize income, and minimize
expenses.” Raoberson, 999 F.2d at 1136. It does not require a showing of actual payments.

McGinnis v. Pennsylvania Higher Educ. Assstance Agency (In re McGinnis), 289 B.R. 257, 267

(Bankr. M.D. Ga. 2003).
Defendant has advanced the position that the good faith eement also requires the debtors
to participate in the ICRP if they qudify for it. Some courts have found the debtor’ s willingness to

do so to be a ggnificant factor in the good fath andyss. Pennsylvania Higher Educ. Assstance

Agency v. Birrane (In re Birrane), 287 B.R. 490, 500 (B.A.P. 9th Cir. 2002) (“*Good faith isaso
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measured by a debtor’ s effort—or lack thereof—to negotiate a repayment plan.”); United States

Dep't of Educ. v. Wallace (In re Walace), 259 B.R. 170, 184 (C.D. Cdlif. 2000) (“A debtor's

good faith can be measured by eva uating how he responded to repayment opportunities that were
presented to him.”). The Court agrees that participation in IRCP would be evidence of the
debtors good faith. However, falure to participate does not conclusively prove bad faith,
particularly in the Johnsons circumstances. “In this case, consolidation would be an act of futility.

Debtor[s] smply [have] no funds available to make any payments.” Waterson v. Pennsylvania

Higher Educ. Assgtance Agency (In re Waterston), No. 01-3260DWS, 2002 WL 31856714, at

*8 (Bankr. E.D. Pa. Nov. 26, 2002). If the Johnsons willingnessto participate in the IRCP were
determinative of good faith, the careful reasoning and consideration the Court is required to give a
Section 523(a)(8) andysis would be replaced by an adminigtrative agency’ s formula that would
attempt to account for the specific circumstances of individua debtors. If Congress had intended
the question of dischargeability of sudent loans to be delegated to anonjudicia entity, no matter
how fair its formulas and intentions may appear, it could have provided for such. As atractive asit
may be to postpone the decision and to rely on the long-term supervision afforded by the ICRP
and the gpparent fairness of its continuing review of adebtor’sincome as compared to the
established poverty standard, the Court will discharge its duty as provided in the Code and make a
present determination of dischargeability.

Having determined that a debtor’ s good faith does not rest exclusvely on hiswillingnessto
participate in the ICRP, the Court now consders whether the Johnsons have made such a good

fath effort. Asnoted above, the Johnsons' income only alows for basic necessities, a
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circumstance that necessarily satisfies the requirement for a debtor to minimize expenses. Mr.
Johnson has maintained steady employment for the past 7 years. Mrs. Johnson, however, has
worked only sporadicaly—at most, one day per week. Thiswas explained by Mr. Johnson’s
uncorroborated testimony as to Mrs. Johnson’s many hedth problems. Because the testimony
was uncorroborated, the Court is compelled to speculate asto the Johnsons' prospect for future
income. Whatever may be the history of Mrs. Johnson’s medica condition, her work history is
undisputed. In undertaking the speculation required by Section 523(a)(8), there would be no
evidentiary basis to conclude that she would secure and maintain full-time employment for the first
timein recent years.

With respect to the IRCP, the Johnsons have refused to participate in the plan. However,
thisrefusd is not conclusive of bad faith. The Johnsons have shown that their minima expenses
exceed their income. Neverthdess, under the IRCP, they <till would have been obligated to pay
$15.15 based on their 2001 AGI. The Court can hardly fault the debtors in this case from seeking
adischarge rather than participating in the IRCP when they did not have the funds avalladle to
make even the modest $15.15 payments. The futility of participating in the IRCP aong with the
Johnsons' efforts to minimize their expenses and maximize their income demondrates that they
have made a good faith effort to repay their student loans.

4. Repayment of loansin full. Full repayment of thisloan with accrued interest is
unlikely over the next 25 years. Even if the Johnsons financia Stuation improvesin later years
when the children become self-supporting, so too will the loan balance increase over the years of

nonpayment. These circumstances cry out for partid discharge. However, contrary to my prior
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holding in a case in the Southern Didtrict of Georgia, Rivers, 213 B.R. at 618, the District Court

for the Middle Digtrict or Georgia recently employed a gtrict reading of Section 523(8)(8) and
rglected the use of partia discharge. Carter, 279 B.R. a 876-77. Asaconsequence, if this Court
finds that the debtors cannot repay their student loansin full, the Court must discharge the loansin
ther entirety.®

The question of whether the debtors can repay their loansin full is complicated by the
availability of the ICRP. Defendant argues that the complete repayment required by a strict
reading of Section 523(8)(8) is not defined by the principa and interest amount of the loan but
instead by the repayment requirements of the ICRP. In other words, Defendant proposes to
merge the provisons of ICRP with the terms of the note so the two are consdered together asthe
“obligation to repay funds.” Based on the undisputed evidence, the Johnsons qudify for the ICRP.
Furthermore, based on their present circumstances, their payments would be $15.15 at the most
and $0 a the least. Their payments would increase only if their income increasesin relation to the
poverty level, and after 25 years, any remaining baance on the loans would be forgiven. The
Court is mindful that Congress structured Section 523(a)(8) to make student |oan discharge very

difficult. However, the very existence of that section indicates that such discharge pursuant to an

® There is some dispute about whether a bankruptcy court is bound by the decisions of a
sngle didrict court judge in amulti-judge digtrict. Regardless of the status of such decisons as
binding precedent, | believe such decisions are entitled to extreme deference closdy akin to
precedent. As such, in the absence of acompelling reason to hold otherwise and in the interest of
predictability, | intend to follow the relevant decisons of adistrict court judge from the district
where the caseis pending. If two or more judges should issue conflicting opinionsin such a
digtrict, | intend to follow the most recent such decision.
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adversary proceeding such as this one was not meant to be impossible. If the Court were required
to congder whether the debtor could pay through the ICRP over the long term, the bar for
discharging student loans would be so high that, in practice, no debtor could reach it.

Furthermore, the ICRP essentidly forces a debtor who has no ability to pay his student
loansin full to defer discharge for 25 years. “[T]he retention of that burden is inconsstent with the
fresh start policy of the Bankruptcy Code that Debtor has invoked.” Waterston, 2002 WL
31856714, at *8. Asaresult, to determine whether the debtor will be able to maintain aminimal
gandard of living for the duration of the loan term, the Court will congder whether the repayment
of thoseloansin full under the debtor’s current and foreseesble future circumstances would cregte
an undue hardship without reference to the ICRP.

The evidence demondirates that the Johnsons are now and for the foreseegble future
unable to repay the loansin full. Thus, discharge of the entire indebtednessis compelled by the law
inthisdidrict.

An Order in accordance with this Opinion will be entered on this date.

Dated this 18" day of July, 2003,

James D. Walker, Jr.
United States Bankruptcy Judge
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ORDER
In accordance with the Memorandum Opinion entered on this date, the Court hereby finds
that student loans of Christopher T. and Marquesa D. Johnson are discharged.

So ORDERED, this 18" day of July, 2003.

James D. Walker, Jr.
United States Bankruptcy Judge
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