UNI TED STATES BANKRUPTCY COURT
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COLUMBUS DI VI SI ON

| N RE:
: CASE NO 00-41817
DOUGLAS MCARTHUR BYRD, SR, : CHAPTER 13
PATRI Cl A ROSE BYRD, :
Debt or s.
DOUGLAS MCARTHUR BYRD, SR, : ADVERSARY PROCEEDI NG
Pl aintiff, : NO. 02-4006
VS.

ATLANTA CASUALTY COWVPANY,
Def endant .

ATLANTA CASUALTY COVPANY,
Movant .

VEMORANDUM OGPl NI ON

On April 11, 2003, the Court held a hearing on a Mtion for
Summary Judgnent by Atlanta Casualty Conpany (“Defendant”). The
Court was asked to determne whether actions taken by and
statenents made by Douglas MArthur Byrd, Sr. (“Plaintiff”) and
Patricia Rose Byrd violated provisions in Defendant’s autonobile
i nsurance policy covering Plaintiff and Ms. Byrd s 1999 Chevrol et
S-10 Bl azer (“1999 Bl azer”), so that as a matter of |aw, Defendant
was not obligated to pay Plaintiff for the | oss of the 1999 Bl azer.
Thr oughout the hearing, a nunber of objections to Defendant’s
affidavits were made by Plaintiff’s counsel. At the concl usion of

the hearing, the Court took the matters under advisenent. After



consi dering the pl eadi ngs, affidavits, depositions, and answers to
interrogatories in the record, the parties’ argunents and briefs,
as well as the applicable statutory and case | aw, the Court nakes
the following rulings of admssibility and concl usi ons of |aw.

ADM SSI Bl LI TY OF AFFI DAVI TS

bjection #1 - Affidavit of M. WIlliamP. d axton

Plaintiff specifically objected to the portion of M.
G axton’s affidavit where it is alleged that Ms. Byrd called M.
daxton's firmand said that Plaintiff was not able to nake to a
schedul ed exam nation under oath (“EUO) because he was out of
town. Plaintiff argues this does not indicate that M. d axton
hi nsel f spoke with Ms. Byrd to hear the statenent she nade on the
phone. Therefore, M. daxton |acks specific know edge of the
i nci dent .

Wiile M. O axton nade the argument in court that he spoke
directly to Ms. Byrd that day, his affidavit is not worded that
way. Because this was a hearing on a notion for sunmary judgnent,
the Court was not permtted to take any testinony at the hearing.
See Fep. Baxkr. R 7056. M. daxton’s statenents in court cannot
be considered. Therefore, the Court sustains Plaintiff’s objection
to M. Caxton's affidavit to the extent that it refers to Ms.
Byrd' s all eged statenent that Plaintiff was out of town on the day

i n question.



hj ection #2 - Affidavit of M. Rodney Jones

Plaintiff objected to M. Jones’ affidavit based on the
argunment that any information he obtained from GEl CO would be
consi dered hearsay. Defendant did not nmake any argunent agai nst
this objection. Therefore, the Court sustains Plaintiff’s
objection to M. Jones’ affidavit to the extent that it contains
information received from CGEl CO

bjection #3 - Affidavit of Cam |l e Hernandez

Plaintiff objected to Ms. Hernandez’s affidavit under two
ar gunents. First, Plaintiff argued that M. Hernandez | acked
per sonal know edge of the events that took place regarding a claim
Plaintiff made on his GEI COinsurance in 1998. Second, even if M.
Her nandez had such personal know edge, Plaintiff argued that her
affidavit shoul d not be consi dered because Ms. Hernandez’ s nanme was
not provided to Plaintiff during discovery as a possible wtness.

Ms. Hernandez’'s affidavit states that she was assigned to
investigate Plaintiff’s claimthat his 1998 S-10 Chevrol et Bl azer
(“1998 Bl azer”) was stolen on May 11, 1998. M. Hernandez clearly
has personal know edge of that particular claimprocess perforned
by GEICO. However, M. Hernandez's statenent in paragraph three
of her affidavit that the 1998 Bl azer was found after it had been
in an accident wth the keys inthe ignition and its engine running

was not proven to have been within M. Hernandez' s personal
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know edge. M. Hernandez nost likely got this information fromthe
police and it should be considered hearsay. Therefore, the Court
sustains Plaintiff’s objection to Ms. Hernandez’s affidavit to the
extent that it contains information regarding the circunstances
under which Plaintiff’s 1998 Blazer was found. Thi s does not
prohi bit the Court fromconsi dering Ms. Hernandez’ s concl usi on t hat
the vehicle was totaled. In her role as the GCElICO enpl oyee
assigned to investigate Plaintiff's claim it would have |ikely
been within her purviewto nake this determ nation.

As to Plaintiff’s second argunent, Plaintiff was unable to
cite any authority for the proposition that the appropriate
sanction for Defendant’s failure to provide Plaintiff with M.
Her nandez’ s nane prior to submtting her affidavit is to exclude
Ms. Hernandez's affidavit from consideration on a notion for
sunmary judgnment. Being given no authority, the Court overrules
Plaintiff’s objection, except as stated above.

hj ection #4 - Police Reports

Plaintiff objected to the Court’s considering police reports
subm tted Defendant using the argunent that the police reports are
hear say. Def endant argued that the police reports should be
considered by the Court wunder the business or public records
exception to the hearsay rule.

Police reports are often considered on notions for sumary
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judgment. See Sanuel v. Sun Life Assur. Co. of Can., 587 F.2d 203,

204 (5th Gr. 1979); Duffey v. Bryant, 950 F. Supp. 1168, 1171 (M D

Ga. 1997). Under Beech Aircraft Corp. v. Rainey, 488 U. S. 153

(1988), factual findings and matters observed by a public official,
such as a police officer, contained in public records, such as
police reports, can be allowed in as adm ssi bl e evi dence under the

public records exceptionto the hearsay rule. Beech Aircraft Corp.

488 U.S. at 169-170; see also Febp. R Evip. 8 803(8)(C; Mller v.

Field, 35 F.3d 1088, 1091 (6th Gr. 1994); Baker v. Elcona Hones

Corp., 588 F.2d 551, 556 (6th CGr. 1978); Russell, J., Bankruptcy

Evi dence Manual, § 803.20 at 1051 (2003 Edition). However ,

statements contained in police reports mnmade by bystanders,
wi t nesses, and other pertinent individuals are not allowed in as
adm ssi bl e evi dence under the Federal Rul es of Evidence 8§ 805. Feb.

R Ewb. 8§ 805; see also Mller, 35 F.3d at 1091; Russell, supra.

Hearsay wi thin hearsay subject to an exception is not adm ssible.
See id.

Therefore, the Court will consider the police reports as far
as they contain factual findings and matters observed by the police
officers involved in the nmultiple theft reports initiated by
Plaintiff concerning his 1998 Bl azer and 1999 Bl azer, as well as

the incident report for the 1999 Bl azer. However, the Court wl|

not consider any statenments contained within the police reports
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made by people other than the reporting officer, under the public
records exception, and Plaintiff, as adm ssions. Additionally, the
Court will not consider the police reports and records concerning
incidents unrelated tothe theft reports initiated by Plaintiff and
the i ncident report for the 1999 Bl azer because they are irrel evant
to the issue before the Court.

BACKGROUND | NFORVATI ON

On a notion for summary judgnent, the Court shall consider
affidavits, depositions, and answers to interrogatories, in
addition to the pleadings of the parties. See Fen. Bankr. R 7056.
Further, facts are to be viewed in the |ight nost favorable to the

opposing party. See United States v. Diebold, Inc., 369 U S 654,

655 (1962). Therefore, the facts will be construed in the |ight
nost favorable to Plaintiff.

Al legedly, on July 7, 1999, Plaintiff parked the 1999 Bl azer
in front of his friend s apartnent conplex. (See Def.'s Ex. M -
Pl.’s Rec. St., pg. 4, Def.’s Ex. D- Pl.'s EUQ, pgs. 39-40; Def.’'s
Ex. G- Pl." s Dep., pgs. 8-9). Plaintiff and his friend supposedly
left town overnight. (See Def.’s Ex. M pgs. 4-5; Def.’s Ex. D,
pgs. 41-44; Def.’s Ex. G pg. 9). Plaintiff clains that when he
returned on July 8, 1999, the 1999 Bl azer was gone. (See Def.’s Ex.
M pg. 4; Def.’s Ex. D, pg. 51; Def.’s Ex. G pg. 9). According

to Plaintiff, he checked with his wife to see if she had taken the
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truck before calling the police to report the truck as stol en. (See

Def.’s Ex. M pg. 6; Def.’s Ex. D, pg. 51; Def.’s G pgs. 9-10).

According the police report, Plaintiff’'s report was given at
2:55 p.m on July 8, 1999. (Def.’s Ex. A - Colunbus Police Dep't
Conpl . No. 99016916). What the police officer that responded to
Plaintiff's call did not know was that the 1999 Bl azer had been
found at 6:30 a.m on the sane day. (See Def.’s Ex. B - GCeorgia
Unif. Mtor Vehicle Accident Rep., Accident No. 4510). The 1999
Bl azer had been involved in a one car accident near the
i ntersection of Morris Road and Shep Street in Col unbus. (See id.).
According to the police report, it was found on its side, with the
nmotor running, and the key in the ignition. (ld.).

Plaintiff reported the theft | oss to Defendant and the cl ai ns
process began. It was during this clains process that Plaintiff
gave sone contradictory statenents and Ms. Byrd declined to speak
wi th Defendant because she clainmed that the incident did not
concern her. In her deposition taken for this adversary
proceeding, Ms. Byrd stated that she nmay have said sonething to
that effect to Defendant because she did not know anythi ng about
the incident. (See Def.’s Ex. E - Ms. Byrd's Dep., pg. 9).
Additionally, Defendant alleges that Ms. Byrd m srepresented

Plaintiff’s whereabouts on the day of a scheduled EUO  However
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Def endant has failed to submt adm ssible evidence as to this
al | eged st at enent.

After investigating the claim Defendant declined to pay
Plaintiff for the theft loss on the 1999 Blazer. Wen Plaintiff
and Ms. Byrd filed for bankruptcy in 2000, this adversary
proceeding was initiated to recover proceeds from Defendant.

Def endant contends, in its brief and oral argunent, that
Plaintiff's contradi ctory statenents i nvol ved t he fol | owi ng i ssues:
1) how many keys Plaintiff and Ms. Byrd had for the truck; 2)
whet her or not Plaintiff |ooked for the truck prior to calling the
police on July 8, 1999; 3) whether Plaintiff’'s friend lived in a
house or an apartnent conplex; 4) what tinme Plaintiff left the
truck at his friend s place on July 7, 1999; and 5) what other cars
Plaintiff and Ms. Byrd owned and had i nsured.

Further, according to Detective Watson’s followup police
report dated July 9, 1999, which the Court considers adm ssible for
the limted purposes as stated above, Detective Watson told
Plaintiff over the phone that the 1999 Bl azer had been recovered.
(See Def.’s Supp. of R on Mot. for Summ J., Col unbus Police Dep’'t
Conpl . No. 99016916, pg. 2). However, according to the witten
transcript of Plaintiff’s Recorded Statenent, which was taken on
July 15, 1999, six days later, Plaintiff clainmed that the 1999

Bl azer had not been recovered to his know edge. (See Def.’s Ex. M
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pg. 6).

Def endant argues because Plaintiff gave contradictory
statenments, which Defendant contends were nmaterial to their
investigation, Plaintiff violated the fraud and m srepresentation
clause and the cooperation clause of the insurance policy.
Therefore, as a matter of law, Defendant is not legally bound to
pay Plaintiff on his claim Further, Defendant contends that even
if Plaintiff’s contradictory statenents do not rise to the |evel
of materiality required under the insurance policy, that Ms.
Byrd' s refusal to speak wi th Defendant about the incident violates
t he cooperation clause of the insurance policy.

Plaintiff admts that he made the contradictory statenents
contended by Defendant. However, Plaintiff argues that those
contradictory statenents and Ms. Byrd' s refusal to give a recorded
statenent do not violate the insurance policy because they are not
material. Plaintiff did not respond to an inquiry by the Court
about the di screpancy between Detective Watson’s police report and
Plaintiff's Recorded Statenent.

CONCLUSI ONS OF LAW

When substantive state law clains, such as those under
insurance policies, are pursued via adversary proceedings in
bankruptcy, the substantive |law of that state is controlling. Erie

R _Co. v. Tonpkins, 304 US. 64, 78 (1938). Therefore, in the
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i nstant case, Georgia lawis controlling.

It is well settled in Georgia insurance |aw that the insured
must act in good faith to cooperate with the insurer and to give
conplete and truthful disclosures as to the claimthey are maki ng

to the insurance conpany. See Hurston v. CGeorgia Farm Bureau Mit.

Ins. Co., 148 Ga. App. 324, 325, 250 S.E.2d 886, 888 (1978); Saint

Paul Fire & Marine Ins. Co. v. Gordon, 116 Ga. App. 658, 660, 158

S.E2d 278, 279  (1967). However , non- cooperation or

i nconpl et e/ untrut hful disclosures nmust be material. See H Y. Akers

& Sons, Inc. v. Saint Louis Fire & Marine Ins. Co., 120 Ga. App.
800, 802, 172 S.E 2d 355, 358 (1969).

Many of the contradictory statenents nmade by Plaintiff do not
raise to the level of materiality, as a matter of [|aw The
statenments had nore than one possible explanation and coul d not
have hindered Defendant’s claim investigation. However ,
Plaintiff's statenment to Defendant that the 1999 Bl azer had not
been recovered when six days earlier the police inforned Plaintiff
that it had been located is material, as a matter of law. This
m srepresentation cannot be justified or explained by Plaintiff’s
faulty nmenory or a sinple mstake. Plaintiff had a duty to be
honest and forth right with Defendant. Lying to Defendant about
t he whereabouts of the vehicle clearly violates the fraud and

m srepresentation clause, as well as the cooperation clause, of the
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i nsurance contract.

The Court holds, as a matter of law, that Plaintiff’'s
m srepresentation to Defendant regarding his know edge of the
wher eabouts of the 1999 Blazer during his Recorded Statenent is
material. Therefore, Defendant can rightfully refuse Plaintiff’s
claimon this basis. Defendant is entitled to summary judgnent,
as a matter of |aw.

Def endant’s Motion for Summary Judgnent is granted. An order
in accordance with this Menorandum Cpinion will be entered.

DATED t hi s day of June, 2003.

JOHN T. LANEY, 11
UNI TED STATES BANKRUPTCY JUDGE
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