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MVEMORANDUM OPI NI ON

The Court raises this issue sua sponte in considering

confirmati on of the Chapter 13 plan proposed by the debtor in
this case, Joseph M Carter (“Debtor”). At issue is the
failure of Debtor’s proposed plan to neet the “best interest
of creditors” test provided at 11 U S.C. § 1325(a)(4). After
consi dering the pl eadings, evidence and applicable
authorities, the Court enters the follow ng findings of fact
and conclusions of lawin conformng with Federal Rule of

Bankruptcy Procedure 7052.

Fi ndi ngs of Fact

In considering confirmati on of the proposed plan, the
Court gives special attention to the fact that Debtor owns
substantial equity in real estate properties. Debtor’s
hol di ngs as i nvestnent properties do not appear likely to
produce the regul ar i ncome necessary for funding his plan.
However, the plan can be funded by sales of the properties.

If this were a proceedi ng under Chapter 7, it would be
one of those rare instances occasioning not only the ful
paynment of all secured and unsecured cl ainms, but the paynent
of interest on unsecured clains pursuant to 11 U S.C. 8§

726(a)(5), as well. Debtor’s Chapter 13 plan does not



provi de for paynent of interest to unsecured creditors.

Concl usi ons of Law

Section 1325(a) of the Bankruptcy Code lists six
criteria a Chapter 13 plan nust neet in order for the Court

toconfirmit. See Associates Commercial Corp. v. Rash, 117

S. . 1879, 1882 (1997); In re Barnes, 32 F.3d 405, 407 (9th

Cr. 1994); In re Kitchens, 702 F.2d 885, 887 (11th G

1983). The “best interest of creditors” test, provided at
Section 1325(a)(4), is one of the criteria to be nmet in order

for the plan to be confirmed. See In re Eason, 178 B.R 908,

909 (Bankr. M D. Ga. 1994) (Laney, J.). The “best interest
of creditors” test requires the Court to confirma plan if
the value, as of the effective date of the plan, of
property to be distributed under the plan on account
of each allowed unsecured claimis not |ess than the
anount that woul d be paid on such claimif the estate
of the debtor were |iquidated under chapter 7 of
[Title 11 of the U.S.C.] on such date[.]
11 U.S.C. § 1325(a)(4) (2000).
The “best interest of creditors” test is not nmet in
Debt or’ s proposed plan because unsecured creditors receive
| ess than they would receive if this were a case under
Chapter 7. |If Debtor’s assets were liquidated in a
proceedi ng under Chapter 7, not only would hol ders of al

secured and unsecured clains be paid in full, but unsecured

clains provided for at Sections 726(a)(1) to (a)(4) would



recei ve “paynent of interest at the legal rate fromthe date

of the filing of the petition[.]” 11 U S. C. 8 726(a)(5).

Accordingly, the Court will not confirm Debtor’s proposed

plan until the requirenents of Section 1325(a)(4) are net.
Arguably, Section 1325(a)(4) articul ates not

requi renents, but discretionary standards, for confirmation.

See In re Szostek, 886 F.2d 1405, 1411 (3d Gr. 1989); In re

Britt, 199 B.R 1000, 1006-07 (Bankr. N.D. Ala. 1996); 8 KING
COoLLI ER ON BankrRuPTCY § 1325. 01, pp. 1325-5 to 1325-6 (courts
required to confirm plans neeting standards provided in
Section 1325(a) but have discretion to confirm plans not
meeting thenm). Nevertheless, even if the Court were to agree

with the court in In re Britt, the only court to address the

nature of Section 1325(a) in the confirmation context, the
Court would be “extrenely reluctant . . . to confirma plan

[that] does not conply with [Section 1325(a)(4)].” See In re

Britt, 199 B.R at 1007. Even though the In re Britt court

argued it had discretion to confirma plan not proposed in
accordance wth the provisions of 1325(a)(5), it placed a
substantial burden upon debtors asking the court to disregard
t he provisions of Section 1325(a), and in the end, required
the debtors to satisfy the provisions of Section 1325(a) in
order to obtain confirmation of their plan. [d. at 1014.
Regar dl ess of whether the circunstances in another case
woul d persuade the Court, in its discretion, to confirma
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pl an that did not neet the provisions of Section 1325(a),
such circunstances are not presented in this case. Because
Debtor has readily avail abl e nmeans of protecting his
unsecured creditors fromloss, it would be inequitable to

confirm Debtor’s plan as proposed.

Concl usi on

Debtor’s Chapter 13 plan cannot be confirnmed as
proposed. Accordingly, an order will be entered denying
confirmati on of Debtor’s proposed plan. Furthernore, the
order will dism ss Debtor’s case subject to the condition
that wwthin ten (10) days of the entry of the order, Debtor
may file a nodification of his proposed plan to neet the
requi renents of Section 1325(a)(4). The nodified plan woul d
have to provide for paynent of the present value, as of the
effective date of the plan, of interest on unsecured clains
as it would be paid pursuant to Section 726(a)(5) if this
were a case under 11 U.S.C. Chapter 7.

An order in accordance with this opinion will be entered
on this date.

Dated this 22" day of March, 2000.

Janes D. Wal ker, Jr.
Uni ted States Bankruptcy Judge
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IN RE: )
)

JOSEPH M CARTER, )
)

DEBTOR )

ORDER

I n accordance with the menorandum opi ni on entered on
this date it is hereby

ORDERED t hat confirmation of the Chapter 13 plan
proposed by Debtor, Joseph M Carter, is DENIED, and it is
further

ORDERED that this case be DI SM SSED unl ess, within ten
(10) days of entry of this order, Debtor files a proposed
nodi fication to his Chapter 13 plan to conply with 11 U S. C
8 1325(a)(4) as stated in the nmenorandum opi nion entered in
this case on this date.

SO ORDERED t his 22" day of March, 2000.

Janes D. Wal ker, Jr.
Uni ted States Bankruptcy Judge



CERTI FI CATE OF SERVI CE

|, Cheryl L. Spilman, certify that the attached and
foregoi ng have been served on the foll ow ng:
Gerald L. Ading

10500- B Abercorn Street
Savannah, GA 31419

Syl via Ford Brown
P. O Box 10556
Savannah, GA 31412

This 22" day of March, 2000.

Cheryl L. Spilman
Deputy O erk
United States Bankruptcy Court



