UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF GEORG A
ALBANY DI VI SI ON

IN RE:
FRED AYERS COVPANY., | NC. . : CASE NO. 00- 11881
: CHAPTER 11
Debt or .
AYERS CORPORATI ON, : CASE NO. 00- 11882
: CHAPTER 11
Debt or .
AYERS AVl ATI ON : CASE NO. 00- 11883
HOLDI NGS, | NC. : CHAPTER 11
Debt or . ; (Adm ni stratively

Consol i dat ed)

MVEMORANDUM OPI NI ON

On August 15, 2001, the court held a hearing on the notion
of GATX Capital Corporation (“GATX') to quash a subpoena and the
cross-notion of Fred P. Ayers (“Ayers”) to conpel GATX to conply
with the subpoena. The parties filed briefs and response briefs.
After considering the parties’ briefs and the applicable
statutory and case law, the court will deny the notion of GATX

and wi Il grant the notion of Ayers.

FACTS
On July 20, 2001, Ayers filed a notion for the exam nation
of GATX pursuant to Rul e 2004 of the Federal Rul es of Bankruptcy

Procedure (“Rule 2004"). An order was entered that sane day



whi ch provided that the exam nation would take place at a tine
and place nutually agreed upon by the parties. Service of the
notion on GATX s counsel was defective due to an error in the
servi ce address for GATX s counsel. However, Ayers all eged that
counsel for GATX was notified by tel ephone on July 20, 2001 that
t he ordered had been entered. Ayers further alleged that a copy
of the order was submitted to GATX s counsel via facsimle on
t hat sane day.

Al t hough the parties dispute whether counsel for Ayers
attenpted to “reach an agreenent” regarding the | ocation and ti ne
of the exam nation as contenplated in the order, neither party
di sputes that counsel for Ayers notified GATX s counsel that the
exam nation woul d take place in GATX s San Francisco offices on
August 2, 2001 and August 3, 2001.

On July 23, 2001, counsel for Ayers issued a subpoena
showi ng this court as the issuing court. The subpoena provided
that the Rule 2004 exam nation would take place in GATX s San
Franci sco of fi ce on August 2, 2001 at 9: 00am The subpoena was
forwarded to the San Francisco’s Sheriff Departnent to be served
on GATX. On July 25, 2001, Ayers’ counsel forwarded a copy of
the subpoena to counsel for GATX GATX was served with the
subpoena on July 27, 2001.

On July 31, 2001, GATX filed a Motion to Quash Subpoena and
Protective Order. GATX requested an Energency Hearing which the
court held that sanme day by tel ephone. At the hearing, GATX
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cont ended t hat because the Rul e 2004 exam nati on was schedul ed to
take place in California, a subpoena issued by this court was
i nproper; a bankruptcy court in California should issue the
subpoena. Based on the order entered on July 20, 2001 and Rul e
45(c)(2)(B) of the Federal Rules of G vil Procedure (“Rule 45"),
the court suspended the Rule 2004 examnation until a final
hearing could take place. Ayers expressed concern about the
destruction of docunents, therefore, the court directed GATX to
preserve the records which were subject to the Rule 2004
exam nati on

On August 2, 2001, Ayers filed his response to GATX' s Mtion
to Quash. Ayers also filed a cross-notion to conpel GATX to
conply with the subpoena. Ayers also filed a brief in support
his position. On August 14, 2001, GATX filed its Brief in
Support of its Mdtion to Quash. After the hearing, GATX
di scovered additional authority and filed a suppl enental brief on
August 22, 2001. On August 24, 2001, Ayers filed a response
brief to GATX s suppl enmental brief.

DI SCUSSI ON

The primary issue in this case is whether a subpoena issued
in connection with a court order entered pursuant to Rule 2004
must be issued fromthe court for the district in which the case
is pending or fromthe court for the district where the Rule 2004

exam nation is to take place. This issue requires the court to
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conduct an analysis into the | anguage of the applicable rules as
they read when this case was fil ed.
Rul e 2004(c) provides:

(c) COVPELLI NG ATTENDANCE AND PRODUCTI ON OF DOCUMENTARY
EVI DENCE. The attendance of an entity for exam nation and
t he production of docunentary evidence nay be conpelled in
the manner provided in Rule 9016 for the attendance of
W tnesses at a hearing or trial.

FED. R BANKR. P. 2004(c) (enphasi s added).
Rule 9016 of +the Federal Rules of Bankruptcy Procedure
i ncorporates Rule 45 of the Federal Rules G vil Procedure, which

in turn provides, in pertinent part:

(2) A subpoena conmandi ng attendance at a trial or hearing
shall issue fromthe court for the district in which the
hearing or trial is to be held. A subpoena for attendance
at a deposition shall issue fromthe court for the district
desi gnated by the notice of deposition as the district in
whi ch the deposition is to be taken. If separate from a
subpoena commandi ng the attendance of a person, a subpoena
for production or inspection shall issue fromthe court for
the district in which the production or inspection is nmade.

FED. R CQv. P. 45(a)(2).
GATX contends that the subpoena nust be issued by a

Cal i forni a bankruptcy court because that is where the exam nation

is to take place. GATX relies on the case of In re Texas

International, 79 B.R 582 (Bankr. C. D. Cal. 1989). See also In

re Symington, 209 B.R 678 (Bankr. D. M. 1997); In re

Mant ol esky, 14 B.R 973 (Bankr. D. Mass. 1981). GATX further




relies on the language in Rule 45(a)(2), which provides “[a]

subpoena for attendance at a deposition shall issue from the
court for the district . . . in which the deposition is to be
taken.” |d. GATX argues that reading subsection (c)(3)(A) of

Rule 45 in pari materia with Rule 45(a)(2) commands a finding
that a California court is the proper court to issue the
subpoena.

Ayers, on the other hand, discredits GATX s reliance on

Texas Int’'|l because the portion of that case on which GATX relies

is dicta. Ayers further asserts that the reasoning of Texas
Int’l is flawed. As to GATX s reliance on the | anguage of Rule
45(a)(2), Ayers argues that GATX s position is m splaced because
a Rule 2004 exam nation is not the sane as a deposition. Ayers
asserts that the first sentence of Rule 45(a)(2), which provides
that a “subpoena commandi ng attendance at a trial or hearing
shal |l issue fromthe court for the district in which the hearing
or trial isto be held[,]” is the operative | anguage. Therefore,
Ayers contends that the second and third sentences of Rule
45(a)(2) are inoperative as to Rule 2004(c). In fact, Rule
2004(c) tracks the “hearing or trial” language in the first
sentence of Rule 45(a)(2).

“The starting point for interpreting a statute is the

| anguage of the statute itself.” Consuner Prod. Safety Commin v.

GIE Sylvania, 447 U S. 102, 108 (1980). \When interpreting the




words of a statute, courts generally “do not | ook at one word or
termin isolation, but instead, look to the entire statutory

context.” United States v. Mlenore, 28 F.3d 1160, 1162 (1l1th

Cr. 1994). “The plain neaning canon of statutory construction
applies with equal force when interpreting the Bankruptcy Code.”

| ngl esby, Falligant, Horne, Courington & Nash, P.C. v. Mwore (In

re Am Steel Prod., Inc.), 197 F.3d 1354, 1356 (11th Cr. 1999);

See also CBS, Inc. v. PrineTinme 24 Joint Venture, 245 F.3d 1217,

1226-29 (11th G r. 2001) (expl ai ning that a court shoul d not apply
the plain nmeaning of a statute when doing so would produce an
absurd result). Although the |anguage at issue in this case is
a federal rule of procedure, such rules have the force and effect

of a statute. See United States v. St. Paul Mercury | nsurance

Co., 361 F.2d 838, 839 (5th. Cr. 1966); see also Runsey V.

George E. Failing Co., 333 F.2d 960, 962 (10th G r. 1964).

Applying these principles, the court first turns to the
| anguage in Rule 2004(c) and Rule 9016 which incorporates Rule
45(a)(2). The court agrees with Ayers that Rule 2004 provides
for an exam nati on broader in scope than a deposition. See lnre

Val l ey Forge Pl aza Associ ates, 109 B.R 669, 674 (Bankr. E. D. Pa.

1990) (expl aining that the “scope of a Rule 2004 exam nation is
even broader than that of discovery under the F.R GvVv.P., [sic]
whi ch t hensel ves contenpl at e broad, easy access to di scovery.”);

see also Mwore v. Lang (In re Lang), 107 B.R 130, 132 (Bankr.

N. D. Chio 1989) (hol ding that Rule 2004 exam nations differ from
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depositions because they are broader in scope and have fewer
protections).

The court also agrees with Ayers and finds that the second
and third sentences of Rule 45(a)(2) are inapplicable to
exam nations conducted pursuant to Rule 2004(c). The second
sentence pertains solely to depositions. G ven the broader scope
of a Rule 2004 exam nation, this sentence is inapplicable. The
third sentence is operative in instances where a separate
subpoena is issued requiring only the production of docunents.
Gven the limted scope for which this sentence provides, it is
al so inapplicable to Rul e 2004 exam nati ons.

Turning to the first sentence of Rule 45(a)(2), the court
finds this sentence to be the operative | anguage as it applies to
Rul e 2004(c). Al though Rule 2004(c) tracks the “hearing or
trial” language in Rule in 45(a)(2), the analysis does not stop
there. The court nust | ook to the text surrounding the “hearing
or trial” |anguage in each rule.

In pertinent part, Rule 2004(c) provides that “[t]he

attendance . . . nmay be conpelled in the manner provided in Rule

9016 [incorporating Rule 45] for the attendance of w tnesses at

a hearing or trial.” (enphasis added). Rule 45(a)(2) provides
that “[a] subpoena commandi ng attendance at a trial or hearing

shall issue fromcourt for the district in which the hearing or

trial is to be held.” (enphasis added). Readi ng these rules




together, the court finds themto be clear and unanbi guous. The
attendance at a Rule 2004 exam nation is conpelled in the sane
“manner” as the attendance at a hearing or trial would be
conpelled. Just as a witness at a trial or hearing is conpelled
by a subpoena issued by the court in which the case is pending,
conpul sion of awitness to attend a Rul e 2004 exam nati on i s done
in the sane nanner. Therefore, the proper court to issue a
subpoena is the court where the underlying bankruptcy case is
pendi ng.

The court acknow edges the case of Inre Texas Int’l Co., 97

B.R 582 (Bankr. C.D. Cal. 1989), decided on facts simlar to the
case before the court, which held to the contrary. However, the
court disagrees with the reasoning of that case.

In Texas Int’l, the underlying Chapter 11 case was pending

in the Wstern District of klahonma. The equity holders’
committee (“Conmttee”) noved to conduct a Rul e 2004 exam nati on
of Drexel, a nonparty entity. The Western District of Oklahoma
entered a Rule 2004(c) order permtting the exam nation. The
Comm ttee caused t he Bankruptcy Court for the Central District of
California to issue a subpoena duces tecum which contained the
terms specified in the Rule 2004(c) order. Los Angeles, |ocated
in the Central District, is where Drexel resided and is also
where the Rul e 2004 exam nation was to be taken.
Drexel noved to quash the subpoena. 1In its notion, Drexe

raised the procedural issue of whether a nondebtor can be
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subpoenaed requiring it to attend a Rule 2004 exam nation to be
held in the Central District of California based on a Rule 2004
order issued by a bankruptcy court in a different district. 1d.
at 584. The court held that *“a nondebtor can be properly
subpoenaed to attend a Rule 2004(c) exam nation in the district
where the witness resides, based on a Rule 2004(c) order issued
in a different district.”? 1d. The court explained that the
proper procedure is to obtain the Rule 2004(c) Oder fromthe
court in which the underlying proceeding is pending, then obtain
a subpoena from the court in the district where the wtness
resides which conpels the witness to attend the Rule 2004
exam nati on where the witness resides. 1d. at 585.

At the time of Texas Int’'l, Rule 2004 read the sane as it

does now. However, Rule 45(d) and 45(e), the portions of Rule 45
whi ch the court held applicable to Rul e 2004, were changed by t he
1991 anendnents. The former Rule 45(d) dealt with the taking of
depositions and was to sone extent, simlar to the second
sentence of the present version of Rule 45(a)(2). Therefore, as
al ready stated, this court disagrees with the applicability of

Rul e 2004 to the deposition |anguage in Rule 45.

! The court notes that the issue in Texas Int'l is subtly different than
that in the case before the court. Unlike here, the parties in Texas
Int’l did not dispute whether the Central District of California was
the proper court to issue the subpoena. The dispute was whet her the
nonparty w tness could be conpelled subject to a Rule 2004 order
i ssued in another district. 1In reaching its decision, the court did,
however, state that the Central District was the proper court to issue
t he subpoena.
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This court simlarly disagrees with the court’s analysis
under the former version of Rule 45(e)(1). A portion of that
rule is simlar to the first sentence of Rule 45(a)(2).
Significantly, the fornmer rule provided that the clerk shall
i ssue the subpoena and now, the subpoena is issued by the
att orney. More inportantly, this court disagrees with the

reasoni ng enpl oyed by the Texas Int’l court. The court reasoned

t hat because “hearing and trial” was used in both Rule 2004(c)
and the former Rule 45(e)(1)), the application of Rule 2004(c) to
Rul e 45 required replacing “hearing and trial” wth “Rul e 2004(c)
exam nation.” 1d. at 585. This court finds that a plain reading
of both rules does not require such a result. Furthernore, this
rewiting of the rules is at odds with Suprene Court and El eventh

Circuit precedent. See Blount v. Rizzo, 400 U S. 410, 419

(1971) (holding that “it is for Congress, not this Court, to

rewwite the statute.”). See also Korman v. HBC Florida, Inc.,

182 F.3d 1291, 1296 (11th Cr. 1999)(“It is not the business of
courts to rewite statutes.”).

As i ndi cat ed above, Rul e 2004(c) provides that a wi t ness may
be conpelled to attend a Rul e 2004 exam nation i n the sanme manner
that a witness is conpelled to attend a hearing or trial. Under
Rul e 45, this is done by having a subpoena i ssued by the court in
which the hearing or trial is to take place. Thi s
straightforward reading of the two rules is a less strained
interpretation than replacing “hearing or trial” wth “Rule
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2004(c) examnation” as suggested by the Texas Int’'l court.

Furthernore, this interpretation does not require the court to
rewite the | anguage of the rule. Therefore, this court finds

that the court in Texas Int’l ignored the plain neaning of Rule

2004(c) as applied to Rule 45. Accordingly, this court rejects
its concl usion.

GATX further relies on Texas Int’|l for its analysis of the

hi story of Rule 2004(c). In its analysis, the court held that
subdi vision (c) of Rule 2004 “is substantially declaratory of the

practice that had devel oped under Section 2l1la of the [ Bankruptcy]

Act.” Texas Int’l at 586 (citing FED. R BankrR. P 2004 Advi sory
Commttee’'s Note (1983)). The court cited the Suprene Court

cases of Abram |. Elkus (In the Mutter of the Mudison Steele

Co.), 216 U. S 115 (1910) and Babbit v. Dutcher, 216 U S. 102

(1910). The court concluded El kus and Babbit confirmed the
practice under Section 2la of the Act that a court other than the
one where the wunderlying bankruptcy case was pending had
ancillary jurisdiction to aid the court where the case was
pending. I|d.

However, the court acknow edged that the result in El kus and
Babbit “was not based on or dependent on the | anguage of Section
21a of the prior Bankruptcy Act[,]” but was instead based on the
interpretation of the bankruptcy jurisdictional statute in effect
at that tinme.” 1d. Therefore, as indicated in note 1, supra,

the focus in Texas Int’'l was whether the Central District of
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California had jurisdiction based on an order issued by the
Western District of Cklahoma. The historical analysis perforned

by the court in Texas Int’'l is specific to this jurisdictiona

focus.
The issue in the case before the court, whether a “foreign”
court or the “home” court is the proper court to issue the

subpoena, was never raised in Texas Int’'l. Accordingly, the

court finds this historical analysis inapplicable to the facts of
this case. Even if this analysis were applicable, it would
require the court to deviate fromthe plain nmeaning of the rules
and | ook to the circunstances that gave rise to the rules, which
is contrary to controlling precedent. See CBS, 245 F. 3d at 1224
(holding that “[t]he “plain’ in ‘plain neaning requires that we
look to the actual |anguage used in a statute, not to the
ci rcunstances that gave rise to that |anguage.”).

Turning to the other cases cited by GATX, the court agrees
with Ayers that neither of these cases is good authority for

GATX s position. See In re Symngton, 209 B.R at 582; In re

Mant ol esky, 14 B.R at 973. Li ke Texas Int’'l, the court in

Sym ngton was not presented with the issue of which court should
i ssue the subpoena. Although the court stated that the proper
procedure was to have the court for the district in which the
W tness resides issue the subpoena, this was not a issue of

di spute. Therefore, that statenent which cited Texas Int’l in
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support, was dicta.

Simlarly, the court in Mantol esky was not faced with the

i ssue of whether the court which issued the subpoena was the
proper court. Under former Rules 205 and 916 of the Bankruptcy

Act, the witness in Muntol esky was subpoenaed to attend an

exam nation which was to be held at a |l ocation greater than 100
mles fromthe residence of the witness. The court held that the
subpoena was not enforceabl e and therefore, the witness coul d not
be conpelled to attend an exam nation outside a 100 m | es radius

of the residence of the w tness. See Mantol esky at 979.

Significantly, it appears that the subpoena was issued by the
bankruptcy court where the underlying case was pending and the
propriety of the issuance by that court was never raised. The
court did state that the proper procedure would be to have a
subpoena issued by the court where the examnation was to be
held. This court disagrees.

GATX al so argues t hat subparagraph(c)(3) of Rule 45 dictates
that a California bankruptcy court is the proper court to issue
t he subpoena. GATX asserts that the purpose of these sections is
to protect the witness fromhaving to travel outside its district
to nove to quash a subpoena. The court agrees with GATX to the
extent that the purpose of this sectionis to protect the persons
subj ect to a subpoena. However, the court finds that its purpose

is to ensure that a subpoena does not inpose “undue burden or
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expense,” substantial travel, and that it “allows] reasonable
time for conpliance.” The issue is whether conplying with the
subpoena i nposes a burden. Al though the court acknow edges t hat
having to appear in a foreign court to prosecute a notion to
gquash may require expense and in sone cases, undue burden, not
every case wll require the person subject to the subpoena to
move for such relief. Clearly, in this case, the exam nation
does not require an undue burden or substantial travel because it
is to be held in GATX s offices. Applying a plain reading of
this provision, the court finds that it does not require that a
subpoena be issued by the court within the district where the

Rul e 2004 exam nation is to take place.

CONCLUSI ON

The court in which the bankruptcy proceeding is pending is
the proper court to issue the subpoena rather than the court
where the Rule 2004 exam nation is to be taken. Accordi ngly,
this court was the proper court to issue the subpoena which was
issued in connection with the Rule 2004 exam nation of GATX
Therefore, the court will deny GATX s Mdtion to Quash and wl|
grant the Modtion of Ayers to conpel GATX to conply with the
subpoena. The court will direct the parties to confer to agree
on a date and tine for the exam nation. The court wll, however,

sustain GATX' s Motion to Quash the subpoena to the extent that
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the court wIll not conpel the wtness to appear for an
exam nation earlier than Septenber 17, 2001, except upon
agreenent of GATX

An order in accordance with this Menorandum Opinion w |l be
ent er ed.

DATED this day of August, 2001.

JOHN T. LANEY 111
UNI TED STATES BANKRUPTCY JUDCE
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